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LELAND  Sr/<[:FGRD,  Jh\,  Utll7ERS!Ty 


TO 

3  A  MES     BOOTH, 

Of  Lincoln*«-Inn,  Efquire*. 

SIR, 

y^  O  U  R  great  eminence  in  that  branch  of 

the  profeflion,  which  the  fubjedl  of  the 

bllowing  iheets  particularly  concerns,  necefla- 

ily  xnake8  the  fandion  of  your  name,  a  confi- 

ierable  objed  of  the   author's  ambition. — At 

the  fame  time  that,  the  partiality  he  experiences 

in  the  honour  of  your  intimacy,    good  opi- 

Ision,  and  friendfhip,  forbids  him  to  defcend 

I  into  a  formal  apology,    for   the  freedom  to 

(which  that  ambition  has  impelled  him,  in  this 
Addrefs  ;  which  he  hopes.  Sir,  you  will  accept^ 
as  a  public  teftimony  of  his  unfeigned  refpedt 
for  your  great  profefConal  chara<fler  and  abili* 


*  Thta  tddrefs  was  originally  prefixed  co  the  Third  Edition  of 
the  prefenc  Ess  at  ;  and  though  the  continaing  it  after  Mr. 
Booth's  deceafe,  may  poffibly  fubjeA  the  author  to  fome  impo* 
tatioB  of  vanity,  yec^  that  is  a  price  he  willingly  pays,  for 
the  gratiiicatioii  of  prefervihg  this  public  teftimony »  of  his  re* 
fped  for  that  Gentleman's  name. 

'    Vol.  L  Az  ties. 


ticit  and  of  bii  wUhet  to  acknowledge  die  ] 
ticular  obligations  be  is  under,  to  your  ^ 
opinion  and  friendibip.  Sncb  an  indulg^ea 
Sift  be  begs  leave  to  aflure  yon,  will  be 
unimporunt  additiop  to  tbe  favour^  alrcj 
felt  by, 

SIR, 

tmfi  Mgidf  and 
^Mieni  firvantp 

jCHARLES  FEARNI 
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ADVERTISEMENT 

TO  THE 

FOURTH   EDiriOit. 


ND£R  the  approbation^  with  ithich 
the  Profeffion  have  honoured  the  au« 
3r^s  attemptSi  in  the  former  editions  of  the 
lay  on  Contingent  Remainders  and  Execu* 
lory  DevileSi  he  is  proud,  in  feeling  himfelf 
ibove  the  call  for  any  apologetic  ot  recom* 

Edatory  introdudion,  to  the  improved  edi« 
he  is  now  fubmitting  to  that  candour^ 
:h  has  already  afforded  him  fb  much  rea* 
fon  for  exultation^ 

The  accumulation  of  (what  he  hopes  will  be 

found  ufeful)  matter,  fince  the  laft  publication 

of  his  book,  has  expanded  it  into  two  volumes ; 

of  which,  that  now  offered  to  their  attention, 

embraces  the  dodlrine  of  Contingent  Remain* 

diers,  leaving  the  diftind  title  of  Executory  De* 

vUeSi   for  the  intire  fubjedl  of  the  volume 

%rhich  is  to  follow* 

The  author  chearfully  commits  himfelf  to 
tbe  Reader's  benignity,  for  excufing  any  errors 
wMch  have  efcaped  the  limits  of  his  knowledge, 

A3  or 
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or  the  powers  of  his  attention,  on  a  fubje6t  of 
much  intricate  and  abftrufe  learning,  as  re 
which  occupies  the  enfiiing  fheets.  WhatcK 
may  be  his  defeats  of  ability,  his  induftry  cla^ic 
the  recognition  of  a  claflical  thefis. — E/i  qu 
dam  prodire  tcnus^  Ji  non  datur  ultra. 

N.  B.  In  this  Fifth  Edition  the  paging  to    /I 
Iqji  Edition  is  prefcrved  in  the  margin. 
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t  •  1 

INTRODUCTION. 

"VfTHEN  we  confider  eftatcs  with  regard 
to  the  certainty  and  the  time  of  the  en- 
joyment of  them,  we  may  diftinguifh  them 
into 


Eftatcs 


vcftcd*^ 


contiogentt  as 


in  Pofleflioo, 

"Reverfions^  yefted  Rt- 
maindcrs,  fuch  Executory 
Dcvifes,  Future  Ufes,  Col^• 
ditional  Limitations  and 
in  Intereftf  as  ]  other  future  Interefts  a# 
are  not  referred  to,  or  made 
to  depend  on,  a  period  or 
event  that  is  untertaw^ 


f  Contingent  Remainders, 
I  and  fuch  Executory  De- 
I  vifes^  Future  Ufes,  Con- 
J  ditional  Limitations  and 
I  other  future  Interefts  as  are 
referred  to^  or  made  to  de- 
pend on,  an  Event  that  is 
unartainm 


I 


An  eftate  is  vefieJ^  when  there  is  an  immediate   [2] 
fixed  right  of  prefent  or  future  enjoyment* 

An  eftate  is  vefied  in  poffeffion^  when  there  ex* 
ifts  a  right  oi prefent  enjoyments 


Vot.  I. 


B 


An 


[  *  ] 

An  eftate  is  vefttd  In  intereft^  when  there    is    a 
prejentjixed  right  oi future  enjoyment. 

An  eflate  is  contingent^  when  a  right  of  enjoy- 
ment is  to  accrue,  on  an  event  which  is  du^ 
bious  and  uncertain. 

.  Contingent  remainders j  and  executory  dtvifcsy  are 
the  profefTed  fubje<5ts  of  the  enfuing  w^ork ; 
in  which,  however,  other  future  interefts  are 
cccaiionally  confidered  under  their  rerpe(9ive 
relations  to  the  more  immediate  fubjedts  of 
thofe  two  titles.      . 


t    3    3 


Contingent  Remainder  defined, 

AND 

Its  feveral  Kinds  diftinguiflied,  ^c. 

A  Contingent  Remainder,  is,  a  remainder  li-  ' 
mited  fo  as  to  depend  on  an  event  or  condi- 
tion which  may  never  happen  or  be  performed,  or 
which  may  not  happen  or  be  performed  till  after  the 
determination  of  the  preceding  eftate ;  for  if  the  pre- 
ceding eftate  (unlefs  it  be  a  mere  truft  eftate)  deter- 
mine  before  fuch  event  or  condition  happens,  the  re- 
mainder will  never  take  effeft;  as  will  appear,  when 
I  come  to  treat  {a)  of  the  time  when  a  contingent 
remainder  is  to  veft.  -v: 

,  Under  this  definition  we  may4)roperly  diftinguifli 
four  forts  of  contingent  remainders,— F/V;^,  Where 
the  remainder  depends  intirely  on  a  contingent  deter- 
mination of  the  preceding  eftate  itklf.^^Secondfy^ 
Where  the  contingency,  on  which  the  remainder  is 
to  take  effcft,  is  independent  of  the  determination  [4] 
ofthe  preceding  eftate. — Tbirdfyi  Where  the  condi- 
tion, upon  which  the  remainder  is  limited,  is  certain 
in  event,  but  the  determination  of  the  particular 
eftate  may  happen  before  it, — Fourthly,  yfhtrctht 

{a)  Vide  infra,  p.  453-_At  «  }^.l  ti  . 
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Continent  Remainders 

pcrfon,  to  whom  the  remainder  Is  limited,  is  not  jrcr 
afcertainedj  or  not  yet  in  being. 

Firft^  Where  the  remainder  depends  intirely  on 
a  t^ntlngent  d^teprn'mation  of  ch$  preceding  eftate  ic^ 
felf ;  as  if  J.  make  a  feoffment  to  the  ufe  of  B.  (^} 
till  C.  returns  from  Rome,  and  after  fuch  return  of  C« 
then  to  remain  over  in  fee;  here  the  particular  eftate 
is  limited  to  determine  on  the  return  of  C  and  only 
on  that  determination  of  it  is  the  remainder  to  take 
tSt&i  but  that  is  an  event  which  poffibly  may  ne- 
ver happen ;  and  therefore  the  remainder,  which  dc* 
pcnds  intirely  upon  the  determination  of  the  pre- 
ceding eftate  by  it,  is  dubious  and  contingent.— So 
where  a  fine  was  levied  to  the  ufe  of  A.  {c)  and  the 
heirs-male  of  his  body,  until  he  the  faid  A.  (hould 
do  fuch  a  thing}  and  after  fuch  a  thing  done  by  the 
faid  A.  to  the  ule.of  B,  in  tail:  A.  died  without 
ifTue,  and  without  performing  the  condition ;  and  it 
was  adjudged  the  remainder  was  contingent,  and  ne- 
ver took  place. 

[^]  Secondly^  Where  fome  uncertain  event,  uncon* 
neded  with,  and  collateral  to  the  determination  of 
the  preceding  eftate,  is,  by  the  nature  of  the  limita- 
tion, to  precede  the  remainder;  as  if  a  leafe  be  made 
to  A.  for  life,  remainder  to  B.  for  life,  and  if  B.  die 
before.  A.  remainder  to ,  C.  for  life  %  {d)  here  the 
event  of  £/s  dying  before  i^.  does  not  in  the  leaft 
affed  the  determjnation  of  the  particular  eftate,  ne- 
verthelefs  it  muft  precede  and  give  eSe£t  to  Cs  rc- 

(£)  3  Rep.  20.  a.    (r)  Poph.  97.    Artoa  *v.  Hare,  and  vide 
3  Leon.  182,    {d)  3  Rep.  20.  a..  10  Rep.  85.    Co.  Lit.  ^78.  a. 

mainders 


ioderi  but  fuch  eyent  M  dubi^us^  ic  ffay  or  mz^ 

not  happeo»  a«d:  cbe  X'e9iafnd«r  depending  on  it  is 

t^bcreforc  cpntingf  nt«-^So  if  lands  be  given  to  ^.  in 

%9i^i  (<)  aa4  )iB.  come  to  fVtfiminfier-hi^Kuthzdzjy 

to  J?,  in  £K.ei  Mere  j^/s  coming  to  fVqftmnfitr-hall  has 

no  connexion  with  the  determination  pf  AJs  eftate  ^ 

but  as  it  is  an  uncertain  event,  and  the  remainder 

to  B.  is  not  to  take  place  unlefs  it  ihould  happen, 

fuch  remainder  is  therefore  a  contingent  remainder. 

Thir/dfy^  Where  a  remainder  is  limited  to  take 
tSe&  upon  an  event,  which,  though  it  certainly  muft 
happen  fome  time  or  other,  yet  majr  not  happen  till 
after  the  determinatioil  of  the  particular  eftate ;  as  if 
a  leafe  be  nriade  to  J.  S.  for  life,  and  after  the  death 
of  y.  p.  die  lands  to  remain  to  another  in  fee ;  (/) 
now  it  is  certain  that  J.  D.  mtfft  die  fome  time  or 
other,  but  his  death  may  not  happen  till  after  the   [6] 
determination  of  the  particular  eftate  by  the  death  of 
y.S.  and  therefore  fuch  remainder  is  contingent.— 
So  in  cafe  of  a  leafe  for  life  to  J.  and  after  the  death 
of  i#.  and  Af .  the  remainder  to  B.  in  fee,  (g)  this  is 
a  contingent  remainder  i  for  the  particular  eftate  be* 
ing  only  for  the  life  of  yf.  and  the  remainder  not  to 
commence  till  after  the  death  of  A.  and  M.  if  ^^  die 
before  M.  the  particular  eftate  will  end  bcfore»thc  re- 
mainder can  commence;  which  is  very  poftible,  and 
therefore  fuch  remainder  is  contingent.—  So  if  a  fcofF- 
meot  be  to  the  ufe  of  J.  for  2i  years,  if  he  fhall  fo 
long  live,  and  after  his  death  to  the  ufe  of  £.  in 

(e)   4  Leon.   237.  pi.  563.     Perk.    156.     (/)   3   Rep.  20. 
{§)  Polcxf.  57*  in  the  cafe  of  Weaie  and  Lower. 
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fee 5  (b)  here  A.  may  furvivc  the  ai  years;  if  h^ 
fhouldj  the  particular  eftate  would  determine  before 
the  remainder  could  commence^  and  therefore  fuch. 
remainder  is  contingents  and  being  fo^  is  void,  for 
want  of  a  preceding  freehold  to  fupport  it>  as  will  ap* 
pear  hereafter  (i). 

Fourtblyy  Where  a  remainder  is  limited  to  a  per(bn 
not  afcercainedy  or  not  in  being  at  the  time  when 
fuch  limitation  is  made ;  as  if  a  leafe  be  made  to  one 
for  life,  remainder  to  the  right  bein  of  J,  S.;  (k)  now 
there  can  be  no  fuch  perfon  as  the  right  heir  of  J.  S^ 
until  the  death  of  J.  S.  (for  nemo  eft  bares  viventis^ 
which  may  not  happen  till  after  the  determination  of 
[7]    the  particular  eftate  by  the  death  of  tenant  for  life, 
therefore  fuch  remainder  is  contingent. — So  where  a 
remainder  is  limited  to  the  firft  fon  of  B.  who  has  no 
fon  then  born ;  (/)  here  5.  may  never  have  a  fonj  or 
if  he  (hould,  the  particular  eftate  may  determine  be- 
fore the  birth  of  fuch  fon,  therefore  this  remainder 
is  contingent.— So  if  an  eftate  be  limited  to  two  for 
life,  remainder  to  theyi^ry/wrof  them  in  fee,  (jn)  the 
remainder  is  contingent,  for  it  is  uncertain  who  will 
be  the  furvivor. 


t 


Contingent  remainders  appear  to  have  been  gene- 
rally diftributed  into  three  kinds  onlyj  namely,  the 
three  laft  fpecified  in  the  above  divifion  of  them.  But 
I  think  it  obvious  that  the  Jirfl  fort  above  noticed 
cannot  be  brought  within  any  one  of  the  other  three 
defcriptions,  from  the  connexion  of  the  contingent 

{h)  3  Rep.  20.     (/)  Videinfra,p.  25.  423.     (i)  3  Rep.   20. 
Co.  lat.  378.     (0  I  Vent,  306.     (w)  Cro.  Car.  102. 

event 


t^ed  and  difiinguijbed. 

event  with  the  determination  of  the  preceding  eftate 
itfclf.— >But  perhaps  the  inftances  adduced  of  th\%firft 
kind  of  contingent  remainders,  may  at  the  firft 
^ance  appear  to  be  cafes  of  couditienal  or  contingent 
Umitaiionsy  not  ftriftly  falling  within  the  definition 
of  a  remainder  i  it  may  therefore  be  proper  to  obvi-  - 
ate  any  doubt  of  this  nature,  by  ihewi«g  that  the 
cafes  I  have  cited,  as  inftances  of  tht  firft  of  the  four 
clafles,  into  which  I  have  diftinguiflied  contingent 
remainders^  are  remainders  in  the  moftftria  technical 
fenle  of  that  word. 

A  remainder  is  defined  by  Lord  Cokey  i  Inft.  143.    [8] 
«.  to  be  "ai-emnant  of  an  cftate  in  lands  or  te^e- 
**  tnents,  expeAant  on  a  particular  eftate,  created  to- 
**  gether  with  the  fame  at  one  time."   It  follows  from 
this  defihition,  that  wherever  the  whole  fee  is  firft  li- 
mited, there  can  be  no  remainder  jn  the  ftrift  fcnfe 
of  diat  word}  for  the  whole  being  firft  difpofed  of, 
no  remnant  exifts  to  limit  over.     Therefore,  if  I  li- 
mit an  eftate  to  the  ufc  of  A.  and  bis  heirs,  till  C.  re-  - 
turns  from  Rome,  and  after  the  return  of  C.  to  the 
ufe  of  B.  in  feej  here  the  whole  fee  being  firft  li- 
mited to  the  ufe  of  ^.  there  is  no  remnant  left  to  li- 
mit  overi  and  confequently  the  limitation  to  B.  can- 
not be  a  remainder  within  the  foregoing  definition. 

But  where  I  limit  an  eftate  to  the  ufe  of  A,  until  C. 
returns  from  Rome,  and  after  the  return  of  C.  to  the 
ufe  of  B.  in  fee ;  here  I  do  not  limit  the  vchole  fee  to 
the  ufe  of  ^.  (as  in  the  former  cafe)  butonly  a  par- 
ticular  eftate  to  endure  till  the  return  or  C.  which  be- 
ing an  uncertab  period,  fuch  particular  eftate  is  a 
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frcdiold;  having  therefore  limited  only  a  particular 
eftate,  extending  in  its  firft  creation  no  further  than 
to  C.'$  return^  the  refidue  of  the  cftate  after  Cs  re* 
turn,  is  a  remnant  of  the  whole  eftate  in  the  laiidf9 
expe&aot  on  thatc  partici^lar  eftate ;  and  if  I  at  the 
[9]  fame  time  limit  this  remnant  to  the  uft  of  B.  and  his 
heirsj  it  is  a  remainder  within  the  exprefi  words  of  the 
above  definition. 

So  if  I  limit  an  eftate  to  the  ufe  ot  A.  and  the  heirs 
of  his  body,  until  C.  returns  from  Rome,  and  after 
C/s  return,  to  the  ufe  of  B.  in  fee ;  here,  again^  I 
do  not  limit  the  whole  fee  to  A*  but  only  a  portion 
of  it,  that  i%,  an  eftate-tail,  determinable  oh  C/s  re* 
turn  from  Romei  and  having  limited  no  eftai^  be- 
yond C.'s  return,  the  refidue  of  the  eftate»  after  C*% 
return,  is  a  remnant  expeftant  on  the  particular 
eftate  limited  to  the  ufe  of  A.  which  if  I  at  the  fame 
time  limit  to  the  ufe  of  B.  and  his  heirs,  it  eomes 
precifely  within  the  above  definition  of  a  remainden 
In  thefe  cafes,  the  remainder  is  not  liniited  to  take 
efiFc6fc  at  all  events,  but  only  on  the  contingency  of 
the  particular  eftate's  determining  according  to  its 
limitation  on  C/s  return  fromRomii  which  return 
being  an  uncertain  event,  that  may  or  may  not  hap- 
pen, the  remainder,  which  depends  on*  its  happen^ 
ing,  is  of  courle  contingent. 

The  true  point  of  diftindlion,  as  I  take  it»  between 

fuch  conditional  limitations  overjis^re,  and  fiich  as 

are  not  remainders,  in  the  jftrift  fenfe  of  that  word,  lies 

here;  the  former  are  limited  to  commence  where  the 

[10]   firft  eftate  is,'  by  the  very  nature  and  extent  of  its 

2  original 
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ttigifial  limitation,  to  expire  or  determine ;  whereat 
ike  latter  are  limited  to  as  to  be  independent  of  the 
mcafure  or  extent  originally  given  to  the  firft  eftate^ 
and  to  uke  efiedt  in  foffeffion^  upon  an  event  which 
tntjr  happen  before  the  regular  determination,  to 
which  that  firft  effate  is  liable  from  the  nature  of  its 
original  limitation,  and  fo  as  to  rcfcind  it*  And  in 
this  latter  cafe,  I  apprehend,  it  is  the  fame  thing, 
whether  the  v^haU  fee  is  difpofed  of  in  the  firfl:  lt« 
mitation,  or  not. 

Thus,  if  I  limit  an  eftate  to  the  ufe  of  A.  for  life, 
or  to  the  ufe  of  yf.  indefinitely,  provided  that  when 
C  returns  from  Rame  it  fliall  thenceforth  immediatefy 
be  to  the  ufe  of  B^  in  fee  j  (n)  here  the  firft  eftate  is 
an  eftate  for  the  life  of  ^.  (not  an  eftate  limited  only 
till  C*s  return,  as  in  the  former  cafes)  the  remnant 
therefore  of  the  whole  fee  in  this  cafe  is,  what  re- 
mains eapeflant  on  the  determination  of  ^.*s  life* 
eftate,  by  fuch  events  as  a  life  eftate  is  liable  to  be 
determined  by  $  and  therefore,  when  after  fuch  a  li* 
mitation  to  A.  I  limit  the  ufe  to  B.  from  C/s  return 
from  Rpme^  and  fo  take  up  and  make  fuch  new  eftate 
to  commence  and  take  eflFedl  in  pofteflion,  not  from 
iny  regular  determination  of  the  eftate  before  limited 
to  A.  (his  eftate  being  for  life,  and  not  merely  until 
C.'s  return  from  Rome^  as  in  the  former  cafes)  but    [>U 
from  an  event  which  may  happen  fooncr,  it  is  evi- 
dent this  limitation  to  the  ufe  of  B.  is  not  confined  to 
the  remnant  of  the  eftate  expcdtant  on  the  particular 
eftate  before  given  to  A,  but  may  eventually  inter- 
fcrc  with,  and  in  part  repeal  and  defeat  that  firft 

{n)  Vide  infra,  p.  393. 
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cftate,  inftead  of  awaiting  its  regular  expiration 
determination  ;  and  therefore  it  does  not  fall  within 
the  above  definition  of  a  remainder  {p).    But  limita- 
tions of  this  nature  are  properly  termed  condUional  li^ 
mitations  to  dillinguifh  them  on  the  one  hand  from 
conditions^  of  which  only  the  grantor  or  his  heir    can 
take  advantage,  and  on  the  other  from  remainders  in 
the  flrift  and  proper  fcnfe  of  the  word  as  above  de- 
fined :  and  though  thefe  conditional  limitations  are  not 
valid  in  conveyances  at  common  law,  yet,  within  cer- 
tain limits,  they  are  good  in  wills  and  conveyances  to 
ufes  (/)). 

The  diftinftion  I  have  above  ftated,  between  what 
I  have.ftiled  fuch  conditional  limitations  as  are,  and 
fuch  as  arc  not,  remainders,  in  the  ftriff/en/e  of  that 
wordy  having  been  the  fubjeft  of  fome  notice,  in  a 
work,  for  which  the  profeffion  cannot  but  feel  great 
obligations  to  the  accuracy,  profeffional  ability  and 
judgment  of  its  author,  I  think  it  incumbent  on  me 
[i2j    to  make  fome  obfervations  on  the  grounds  of  that 
animadverfion.     Mr.  Douglas,  in  a  note  on  the  cafe 
of  Goodtitle  V.  Billington,  {q)  obferves,  that  all  the 
definitions  (meaning  of  a  remainder)  in  that  cafe,  cited 
and  lelied  on,  point  only  at  this  eflfential  quality  of 
a  remainder,  thai  it  mult  be  fo  limited,  as  that  it 
may  by  pcjfibility  be  capable  of  vcfting  in  poiTefTion 
at  the  lated,  at  the  regular  or  natural  determination 
of  the  particular  cftate— that  ii,  does  not  ceafc  to  be 
'  a  remainder,  becaufe  it  may  veft  in  pofleflion  on  an 
event,  which  from  the  terms,  or  from  the  legal  na- 

(tf)  And  vide  infra,  p.  28,  29.     ij>)  A'idc  infra,  p.  389  to  420. 
If    Dougl,  Rep.  fo).  727.  noic  (I.)     Infra,  394. 
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ture  of  the  original  limitation,  (hall  defeat  the  parti- 
colar  eftate  before  its  natural  or  regular  determina- 
tion:— And  he  inftances  the  determination  of  aa 
eftate  for  life  by  forfeiture  before  its  natural  expira- 
tion^ by  death  of  a  tenant  for  life. 

Now  it  is  remarkable,  that  of  the  four  quotations 
in  the  cafe  of  G$odtUle  v.  Billingt$Hy  referred  to  as 
itfinuionsy  only  two  of  them  aflfedt  to  define  qt  dejcribe 
what  a  remainder  isi  the  other  two  merely  lay  down 
a  rule  as  to  the  time-  when  a  remainder  muft  vefi^ 
without  attempting  a  definition  of  it.  One  of  the  two 
definitions  is  Lord  Co/ti's,  which  I  have  above  re- 
ferred to-  in  which  he  calls  it  a  remnant  of  an  eftate 
in  lands^  ISc.  expiSant  upon  a  particular  eftate,  &fr. 
the  other  is  from  hoj$  Maxims^  which  ftiles  it  the  [i^l 
refiduc  of  an  eftate  at  the  time  appointed  over,  and  chat 
muft  be  grounded  on  fome  parlicular  efiale. 

Surely  remnant  and  refidue  in  thofe  two  defkii* 
tions  are  fynonimous ;  and  being  referred  to  a  par^ 
ticular  eftate  before  limited,  feem  confined  to  what  is 
not  brfore  included  in  that  particular  eftate.     If  that 
be  admitted^  can  it  be  faid  they  only  point  out  that 
it  mnft  be  limited,  fo  as  to  be  by  pojfibtlity  capable 
of  vefting  in  poffcfljon  at  farthefi  qx\  the  regular  de- 
termination of  the  particiilar  eftate  ?     Do  not  they  ^ 
regularly    import,    that  it  muft  not  abrogate,    or 
abridge  the  particular  eftate,  on  any  event,  in  which, 
from  the  nature  and  extent  given  it  by  its  original  li- 
mitation, it  was  not  determinable  ?  If  the  limitation 
over  may  take  efFeft  in  pofleftion  in  defeafance  or  ex- 
clufioa  of  any  part  of  the  particular  eftate  in  any 

event, 
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event/  ^hich  is  not  a  determination  of  fnch  pareica- 
lar  eftate  in  its  own  n^ture^  can  thatj  inftrWpffr^  am^ 
fwer  the  defcription  of  a  remnant  or  rifidm  only    ex« 
pe6bant  on>  or  appointed  over  after  Jutb  p^tic^lmr 
eftate  ?  How  can  we  annul  or  repeal  the  very  obje^ 
or  ground  of  reference,  without,  in  ftriftnefs,  aboliih* 
ing  the  reference  itfelf?  As  to  the  inftance  of  a  re- 
mainder coming  into  pofleffion  by  forfeiture  of  te- 
nant for  life,  I  am  not  aware  of  its  force  upon  the 
[14]   queftion;    becaufe  forfeiture  is  one  of  the  regular 
modes  of  determination  incident  to  an  eftate  for  lifty 
and  to  which  its  nature  is  fubjeft  in  its  original  limi- 
tation. 

Mr.  Douglas  proceeds  to  obferve,  that  fome  have 
been  inclined  to  condder  conditional  limitations  after 
particular  eftates  (^s  for  inftance,  after  an  eftate  for  life} 
but  limited  to  veft  in  poflcQion  on  an  event  that  may 
happen  before  the  death  of  tenant  for  life,  as  not  be- 
ing remainders,  which  he  confiders  as  too  great  ^  re- 
finement,-  and  fays,  that  no  decided  cajesy  that  he  was 
aware  of,  have  ever  confidered  this  Uft/ort  of  Itmitu.- 
tions  as  not  being  remainders;  .that  they  had  all  the 
legal  incidents  and  attributes  of  remainders^  and  might 
be  barred  in  the  fame  manner.  .  He  refers  to  th? 
cafe,  to  which  his  note  is  fubjoined,  in  fupportpfhis 
fentiments;  and  concludes  with  treating  the  diftinc- 
tion  as  merely  verbal^   and  obfcrving  (I  think  very 
juftly)  that  all  conditional  limitations  in  wills  feem 
reducible  cither  to  the  head  of  executory  dcvifcs,  or 
of  contingent  remainders. 

How- 
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HowcT«r  fpeciotjs  may  be  the  arguments  for  con- 
fidering  the  diditidlion,  at  this^  day,  as  too  refined^  or 
mertly  verbal^    I  think,   thai  its  flowing  from  the 
tfcftns  of  the  moft  authentic  definitions  of  a  remain- 
der, its  having  been  repeatedly  adopted  and  recog-    [|^] 
hized  in  judieial  afguments  and  inferences,  as  well 
as  proceeded  on  ^s  the  ground  of  aftual  decifion  in  a 
court  of  juftice,  gives  it  fome  claini  to  the  attention 
of  thofe-  for  whom  thcfe  *  fheets   are  calculated  %  I 
therefore  thought  it  a  proper  fubjcdt  of  notice  in  the 
former  edition  of  this  book,  and  think  I  fliould  not 
have  ftood  execufed,  if  I  had  not  attended  to  the 
further  call  for  extending  that  notice  in  the  f  rcfcnt 
edition^ 

As  to  the  definitions  of  a  remainder  affording  the 
diftinftion  in  queftion,  I  think  it  unneccflary  tb  acjd 
any  thing  to  my  preceding  obfcrvations  to  evince  it. 
That  the  diftinftion  has  been  adopted  and  recognized 
in  judicial  arguments  and  inferences,  appears  from 
the  authorities  referred  to  in  the  fequcl  of  this  Effay, 
(r)  refpefting  the  incapacity  of  a  remainder's  taking 
cffeft  at  common  law  in  dcfeafance  or  abridgement 
of  the  particular  eftate.  And  that  a  decided  cafe  has 
aftually  confidered  the  fort  of  Imitations  in  queftion 
as  not  being  remainders^  but  denied  their  validity  a^ 
fucb,  may  be  fecn  in  a  reported  decifion,  Xs)  which  I 
(hall  notice  in  its  proper  place,  that  fccms  to  go  the 
whole  length  of  that  pofition.  It  will  follow,  that 
fuch  limitations  have  not  all  the  legal  incidents  and 
attributes  of  remainders.      The  inftances   wherein 

(r)  Vide  infra,  390.  ct  fcq.     (s)   Vide  Cogan  v.  Cogan,  Cro. 

Elfe.  360.  et  infra,  394. 

they 
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[i6]  they  6ave  beep  barred  in  the  fame  manner  are,  I  be^ 
lievei  reducible  to  limitations  on  a  vefted  eftAte-tail^ 
in  which  predicament  a  recovery  by  tenant  in  rail 
bars  every  executory  UmiiatUn^ .  as  well  as  a  remain-^ 
der ;  or  elfe  to  fuch  contingent  limitations^  as  upon  ex-» 
amination  appear  conformable  to  the  deGnirion  of  a 
remainder  $  as  that  which  has  given  occaGon  to  the 
obfervations  I  am  now  confidering,  will,  I  think,  ap« 
pear  to   be,    when   analized   in  a  future  page   of 
thefe  Ihects  (/). 

Suppofe  an  eftate  dcvifcd  to  A.  for  life,  remainder 
to  B.  in  fee,  provided  that  if  yf  (hould  rcfufc  to  take 
the  tcftator's  furname  within  a  (hort  limited  time,  or 
certain  other  lands  fliould  defcend  to  him,  then  his 
eftate  fliould  ceafe,  and  the  lands  go  immediately  to 
the  remainder-man  or  his  heirs— or  a  limitation  to  jf* 
for  life,  remainder  to  B.  for  life,  remainder  to  C.  and 
the  heirs  of  his  body,  remainder  to  D.  in  fee,  with  a 
provifo  that  upon  the  accruer  of  certain  other  lands 
to  A.  or  to  B.  or  to  C.  or  his  iffue,  the  eftate  limited 
by  the  will  to  the  pcrfon  to  whom  fuch  other  lands 
fliould  fo  accrue,  fliould  thereupon  ceafe,  and  the 
devifed  lands  go  immediately  to  the  next  in  remain- 
der, according  to  the  will ;  or,  fuppofc  a  devife  to 
A.  for  life,  provided  that  if  the  tcftator*s  fon  fliould 
[i  7]   return  from  the  Eaft  Indies  within  two  years  after  the 
teftator's  death,  jhe  eftate  of  A.  fliould  thereupon 
ceafe,  and  the  lands  fliould  go  to  the  fon  for  life,  or 
\     in  tail,  would  fuch  limitations  be  contingent  remain-- 
ders  barrable  by  the  firft  tenant  for  life  as  fuch  ?  If 
fo,  the  tenant  for  life  would  have  jothing  more  to 

(/)  lofra,  394. 

do 
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do  than  to  make  a  demife  for  99  years,  in  trutl  for 
hlmlelfy  and  then  levy  a  fine,  or  make  a  feoffment, 
to  get  entirely  rid  of  them.  But  if  the  decided  cafe 
I  have  referred  to  be  law,  the  limitations  I  have  put 
are  conditional  limitations,  which,  though  void  in 
conveyances  at  common  law,  are  admitted  to  operate 
in  a  will  as  executory  devifes,  and  confequently  are 
not  barrable  as  contingent  remainders.  And  if  this 
be  true,  the  do6lrihe  which  blends  with  remainders, 
limitations  to  take  effe£t  on  an  event  that  is  to  deter- 
mine the  particular  eftate  (even  fuppoHng  it  only  for 
life)  independently  of  the  determination  to  which  it 
is  liable  in  the  nature  or  extent  of  its  original  limi- 
tation, feems  to  require  fome  qualification  i  and,  to 
afcertain  that  qualification,  we  muft  attend  to  the 
diftindion,  however  refined  or  verbal^  {u)  which  the 
books  prefent  us  with,  between  conditional  limita* 
tions  tliat  are,  and  fuch  as  are  not  ftriftly  remain- 
ders. That  fuch  limitations,  when  created  by  will^ 
are  reducible,  in  effeSly  to  contingent  remamders,  or 
executory  devt/esy  feems  pretty  clear  j  but  that  feveral 
of  them,  which,  if  we  difcard  the  diftinftion  I  have 
been  treating  of,  might  rank  as  remainders^  are  not 
fiy  and  have  not  the  legal  incidents  or  attributes  of 
remainders,  nor  are  barrable  in  the  fame  manner,  I 
thiok  the  cafes  I  have  put  and  have  referred  to,  leave 
no  room  to  deny. 

,  It  may  here  be  obferved,  that  the  contingency  of 
the  remainder  in  cafes  falling  under  the  firft  of  the 

(v)  Aod  ride  eftablifhed  Ugml  diftinaioni  no  lefs  refined  and 
"otrhd  between  the  words  term  and  //«i/j  or  /pace  of  years«  I  Co. 
ijj.  and  between  heirs  g^and  m  the  body,  infra^  45. 
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.  above  defcriptionSj  arifes  entirely  from  its  depend^ 
ing  on  the  determination  of  the  particular  eftate  on   a 
contingency  only ;  for  if  the  remainder  be  fo  limiced 
as  to  depend  on  the  determination  of  the  particular 
eftate  whether  fuch  contingency  happen  or  not,  ir  is 
then  a  vefted  inftead  of  contingent  renuiinder.    As    i£ 
the  limitation  had  been  to  the  ufe  of  B.  till  C.  return 
from  Rome^  and  from  and  after  fuch  return  of  C.  or 
the  death  of  B^  then  to  remain  over.     Here  as  B.^% 
effate  could  hot  in  any  event  exceed  his  life  for  want 
of  words  to  limit  the  inheritance^  and  being  thercs-* 
fore  rn  its  utmoft  extent  only  an  eftate  for  bis  life^  and 
the  remainder  being  limited  to  take  efFeffc  either  on 
its  determination  by  C%.  return  fi*om  Romey  or  b^ 
£/s  death,  that  is  on  its  determination  in  all  events^ 
it  would  be  vefted  and  not  depend  on  the  uncertaise 
event  of  C*s  return  in  5/s  life-time. 

£19]  Thus,  where  one  levied  a  fine  to  the  ufe  of  himfelf 
for  life,  {x)  remainder  to  his  two  daughters,  till  A. 
his  fon  returned  from  beyond  fea,  and  (hould  come 
to  the  agp  of  21,  or  die,  which  fliould  fir  ft  happen, 
and  after  the  return  of  J.  and  his  age  of  ai  years,  or 
deatbp  which  Ihould  firft  happen,  to  the  faid  ^/  ia 
tail.  j/.  returned  under  21 ;  and  the  queftion  was, 
whether  the  remainder  was  good,  and  would  take 
effed  before  he  attained  21.  And  it  was  held  good; 
for  though  his  attaining  21  and  return  were  uncer- 
tain, yet  his  death  was  certain,  and  therefore  the  re- 
mainder did  not  merely  depend  on  uncertainties.  And 
the  chief  juftice  obferved,  that  the  disjunctive  ex- 

(.r)  Lord  Vaaxe*8  cafe,  Cro.  Eliz.  369.     i  Leon.  245.    Co. 
Lit,  225.  a. 
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lU'ciCon  «r  die  in  the  end  of  the  fentence>  made  the 
copulativea  before  to  be  disjunSives  1  fo  that  the  re* 
xxiaiDder  was  to  veft  (which  muft  mean  in  pojfejion^ 
as  it  did.  not  depend  on  uncertainties)  upon  the  ac- 
cpropUfluncnt  of  either  of  the  events.  And  that  the 
daughters  had  eftates  for  life  conditiooally^  that  is> 
(we  muft  uaderftand)  if  neither  of  the  faid  events 
qtmfque  the  lands  were  limited  to  them  determined 
their  eftates  before  their  deaths.  And  accordingly 
lord  C^e  fays^  (jr)  that  it  was  adjudged  the  prior 
u&  ceafed  on  either  of  the  events  of  coming  from 
beyond  fea  or  attaining  full  age. 

Every  (pecies  of  contingent  remainders  may,  I  [20] 
apprehend,  be  reduced  to  one  or  other  of  the  four 
defcriptions  under  which  I  have  arranged  them  i  but 
although  every  one  of  thofe  defcriptions  feems  ne- 
ceflary,  in  order  to  comprife  in  our  general  diftri- 
bution  every  known  inftance  of  a  contingent  remain- 
der; yet  we  muft  remember,  that  feveral  cafes 
Whicli  fall  literally  under  one^  or  other  of  the  two  laft 
of  thofe  four  defcriptions,  are  neverthelefs  ranked 
among  vefied  eftates. 

To  begin  with  thofe  cafes  which  are  exceptions 
to  the /i&/r^  of  the  foregoing  defcriptions,  I  muft  ob- 
ierve,  that  in  fome  cafes  of  a  limitation  for  a  long 
term  of  yearS)  as  80  or  upwards,  determinable  on 
the  life  of  a  perfon  then  in  being,  with  remainder 
orcr  on  the;  death  of  that  perfon,  to  a  perfon  \n  ejfe^ 
(as  a  limitation  to  A.  for  80  years,  if  £.  fo  long  live, 

{j)  Co.  Lit.  225.  a. 
Vol..  1.  C       .  ,  with 
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jwrith  remainder  over  aftei'  the  death  bf  B.  t6  C.  la 
fee,)  it  has  been  held,  that  notwithfbndmg  the  rc^ 
maindcr  over  is  iri  rhl^  cafe  limited  ttS-take  effe6tarf 
an  event  {viz.  tha  death  of  A)  which  poflibly  may' 
hot  happen  till  after  the  expiration  of  the  preceding 
dftate  for  8o  years,  y^t  as  the  chance  agaSnft  fiitfe 
Event's  happening  befOrt  the  expiration  of  the  j^^re-* 
ceding  t^rijT  is  escceedin^ly  fmall,  fuch  remainder 
[21]  fliaH  be  don/idered  as  vefted  j  afnd  that  the  mere  pof- 
Ability  that  a  life  in  being  may  endure  for  80  years  to 
come,  does  not  amount  to  a  degree  of  vnicertaihty^ 
fuflicient  to  confticute  a  contingent  remainder* 

Thus,  in  the  cafe  of  Napper  and  ^anJers^  (2) 
where  A.  made  a  feoffment  to  the  uft  of  herfelf  for 
life,  and  after  to  the  ufe  of  the  feoffees  for  80  years," 
if  B.  and  C.  his  wiffe  Ihould  fo  long  live,'  and  if  C. 
fufvivcd  B.  then  to  the  fafe  of  h*r  fbr  life,  and  after 
the  deceafc  of  C.  to  the  ufe  of  t>.  \n  tail^  with  other 
remainders  over;  the  queftion  waJ,  whether  tjic  re-* 
mainders  fubfeqtient  to  thfe  rferri/indcr  fbr  life  of  C 
were  contingent  or  ycfted  ?  Now  this  queftion,  w^ 
are  to  obferve,  muft  have  depended  on  two  points  | 
frji^  Whether  the  contingency  upon  which  the  eftatc 
for  life  of  C  was  limited  to  depend,  Diz.  heh  fqr- 
Tiving  her  hufband,  (hould  extend  to  all  the  fubfe- 
quenc  remainders,  and  their  taking  cffeft  depend 
likewife  on  rhat  contingency;  and  ftcondly.  Sup- 
pofing  the  fubfeqtient  remainders  were  not  to  depend 
on  the  contingency  of  C/s  furviving  her  hufband> 
but  to  take  plice  at  her  deceafe,  let  her  furvivc  hinj 

{jz)  Ilut't.  119.     Napper  v.  Sanders. 

or 
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Of  ]}pyc»  Thcn^  ip^hjstbcr.Cuch.Kmainders  were  not  to 
be  deemed  conciA§^(^tj  ia  rp^ar/i  of  the^oflibility  of 
the  determination  of  the  preceding  cftates  before  the 
cy^n^  fliw>Ul4  happen)  on  which  theii;  ren^aiiiders  [22] 
were  QQ.tak^  efff<*i  vi?i^  thp  d^ath  of  C;  vhicb  poffi- 
biiiry  CQpQi}i«d  ii>  this^  i;hat  C.  and.  her  hufj^aqd 
might  both  QptHv^  tjhc  ^crm  of  8,0  years,  and  th^^ 
(ftjpppfing  .4  ^.  ^  d^)>  '*.^  i^  obviou^y  there  wo.uld 
he  no,  pceccdin^  ^ftajtc  Cubft^ipg,  npr  that  period  yet 
arrived  ^  which  the  remainders  were  iinoit^d^to  take 
cffed. 

But,  however,  it  wa?  rcfolvcd  by  a^l  th^  ?Qurt,  that 
thefc  remaindeu-^  were  not.  contingent,    l?ut  v^ft^d 
juefea^y :  though  it  w^s  agreed  tha^t  C.*s  edate  for 
life  w^  cooti^ng^nt  ^  t^e  event  of  hcr  furyiving  he^ 
bufband.     And  the  cafe  c^f  Lord  Derl^  wa^  citec]> 
where  a  feqffnfie^it  was  made  to  th^  ufe  of  J^.  in  tail, 
with  lenriajnder  to  the  ufe  of  the  feoffee  for  ^o  years^ 
if  f(.  l^iov^^d  fp  long  liv<,  (^}  and  a(cer  his  ^eceafe  to 
jbc  ufe  pf  F.  in  tail,  with  renpaindcr  t;o  the  pfc  of 
Lprd  D^h  I  and  jt  was  adjudged,  that  the  remain- 
der Ycft<;d  prcfently,  anc}  that  the  poffi bill ty  that  iy. 
ipigbt  jiave  over-liyed  the  §0  years  would  not  ^^\^ 
tl)e  remainder^  cpqtingent. 

So  ]t  yas  faid  by  Hale  C.  J.  in  thp  cafe  q(  fFe^le 

and  Low^Ty  {b)  that  if  a  feoffment  be  ma^e^tq  flje 

ufcof  yf.  for  99  years,  if  he  (hall  fo  long  live,  and 

after  his  death  to  the  ufe  pf  B.  in  fee,  this  fhall  not 

'  be  contingent,  but  it  fliall  be  prefumed  his  life  will 

(0)  Vide  Lit.  Rep.  370.     {b)  Polcxf,  67. 
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[23]  not  exceed  99  years;  but  that  it  had  been  othervrile^ 
if  it  had  been  made  but  for  21  years. 

In  a  cafe  of  this  nature  in  Chancery^  where  A.  de- 
vifed  lands  to  B.  his  eldeft  fon^  for  the  term  of  60 
years,  if  he  fiiould  fo  long  live,  {c)  and  from  and 
after  his  deceafe  to  his  grandfon  D.  (fon  of  the  laid 
B.)  in  tail.    B.  and  D.  fuffered  a  recovery  5  an  ob- 
jeftion  was  taken  to  the  recovery,  for  that  the  devile 
to  B.  being  only  for  60  years  if  he  (hould  fo  long^ 
live,  and  after  his  dcceafe  to  D.  the  freehold  during; 
the  life  of  B.  was  in  abeyance*    It  was  argued  that 
the  limitation  of  the  eftate-tail  was  good,  expedant 
on  the  term  of  60  years;  and  Lord  Derby%  cafe  was 
cite^,  as  in  point,  that  the  devife  over,  from  and 
immediately  after  the  deceafe  of  B.  ought  to  be  in* 
tended  of  his  dying  within  tlie  term;   which  was 
highly  prefumable,  B.  being  then  upwards  of  441 
years  of  age.    But  the  court  faid  it  would  be  hard  to 
make  fuch  conftruAion  on  the  words  of  the  wiU^  as 
to  fay,  where  land  is  limited  to  a  man  for  60  yeara^ 
if  he  (hall  fo  long  live,  and  from  and  after  his  de« 
ceafe  to  another^  that  jt  muft  be  meant  from  an4 
"'  after  his  deceafe  within  the  term  $  (d)  for  fuppofe  he 
out-lived  the  term,  Ihould  the  remainder- man  take 
in  the  life-time  of  the  firft  devifee  I  That  would  be 
a  conftruAion  contrary  to  the  words  and  intention  of 
the  teftgton 

In  this  laft  cafe,  no  objeAion  was  taken  to  the  va- 
lidity of  the  fubfequent  limitation  to  D.  on  the 

(<)  fiererley  V.  Beverley,  a  Vera.  131.    (/)  N.  B.  Tlicw  wu 
a  decree  in  favoar  of  cbe  recoveiy  opon  another  point. 

ground 
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ground  of  its  being  a  freehold  to  commence  in  fu'- 
iuroi  for  this,  we  are  to  obfcrve,  was  the  cafe  of  a 
will,  where  the  limitation  of  a  freehold  to  commence 
infuturi  is  allowed  to  take  effe£i  under  certain  re- 
ftridions  s  as  will  appear^  when  we  come  to  treat  of 
eiecutory  dcvifes.  (e) 

But  in  this  fort  of  limitations,  (when  not  by  ttiYA 
or  by  way  ofufe)  if  the  term  of  years  is  fo  fhort,  as  to 
leave  a  common  poflibility  that  the  life  on  which  it 
is  determinable  may  exceed  ic,  there  (hould  be  a  pre- 
fcnt  vefted  freehold  eftate  to  prevent  the  limitation 
over  being  void,  as  a  freehold  to  commence  in  fu-- 
lara.     Indeed,  in  both  the  cafes,  oi  Napper  v,  Sanders 
and  Lord  Derby^  above  cited,  (/)  a  preceding  free- 
hold being  limited  to  the  feoffor,  left  no  room  for 
this  objedfcion.     But  the  cafe  above  cited,  as  put  by 
Lord  Hale  J  (lands  independent  of  any  preceding  free- 
hold} and  though  it  feems  capable  of  being  fupported 
vpon  the  principle  of  a  preceding  freehold  arifing 
by  implication,  agreeable  to  the  cafes  of  Penbay  and    [^5] 
&rr</,  and  Pybus  v.  Mitford  cited  below,  (^)  yet 
Acre  feems  to  be  no  fort  of  occafion  for  fuch  refort. 
Becaufe  the  allowed  improbability  of  the  life's  ex- 
ceeding the  term  of  years  determinable  thereon,  ap- 
pears fufficient  to  take  fuch  remainders  as  thofe  in 
^ofP^  V*  Sanders  and  Lord  Derby  and  the  cafe  put 
bjr  Hale^  out  of  the  defcription  of  freeholds  to  com-* 
meoce  infuturo. 

It  is  generally  true,  that  in  the  cafe  of  a  limita-* 
tioQ  to  A.  for  21  years,  if  he  (hall  fo  long  live^  and 
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after  his  dfcath  to  B.  In  fee,  the  reTriaiAtfer  to  B^  is 
void,  (i&) 'as  being  a  freehold  ro  Q6mmtnc^in  futuro^ 
vizJ'^fitT  thedcceafc  of  y/.,  no  freehold  having  bceft 
lirtirtccl  foas  to  t!ake  ^ff^  before  that  period.     Bc- 
cauTc,'  in  this  dafe.  It  is  very  pbHible'tbat  the  periocl 
limited  for  the  remainder  to  cake  ^fftft  frbm,  viz.  the 
deceafe  of  A.  may  not  happen  till  after  the  determi* 
nation  of  the  preceding  eft  ate,  viz.  the  term  of  years  j 
in  which  event  the  remainder  could  hot  take  cffe6t 
■at  all,  as  I  have  already  obferved  in  a  preceding 
P^S^- (0     Its  taking  effedt  is  therefore  uncertain,   in 
regard  of  this  poiTibiiicy  of  the  preceding  eftate*s  de- 
termining before  the  event  happens,  from  whence 
^e  ren^^indcr  is  to  commence;  and  (hould  it  take 
effeft  at  all,  it  muft  be  in,  futur9 ;  that  is,  after  the 
event  i^  decided  on  which  its  taking  eSed  depends. 
[a6]    Here,  then,   being  no  preceding  freehold  limited, 
this  remainder  (which  muft  take  effedt  at  fome  fu- 
ture period,   if  at  all)  is  ftriftly  nothing  elfc  than  a 
freehold  limited  to  commence  infuturo. 

It  IS  the  allowed  common  poflSbiKty-of  the  Irfc^s 
•  'exceeding  the  term,  which  creates  fiich* a  contin- 
gency in  rcfpeft  to  the  remainder's  takiilfg'  cffeft,  as 
brings  that  remainder  within  the  defcrl|Jtion  of  a 
freehold  limited  to  commence  in  future,* znd  cbnfc- 
quentl^y,  within  the  direft' application 'of  the  rule 
which  denies  any  effcA  to  limitations  of  that  kind. 

But  where  we  do  not  admit  fuch  a  degree  of  poflj- 
bility  o(  the  life's  exceeding  the  term,  as  is  fuppoled 
fufficicnt  to  create  a  contingency  in  the  remainder, 

{b)  3  Rep,  20.     (/")  Vide  p.  3. 

there. 
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^ere^  I  apprehend,  the  remainder  cainnot.fail  within 
,thc  defcriptioh  of  ^a  freehold  to  commence  in  futuro. 
For  when  we  fuppofc  the  remainder  to  be  veiled,  we 
.of  conlequence  admit, that  it  pafTes  imniedlately, 
fubjcft  to  and  cxpeftant  on  the  preceding  term ;  for 
.otherwr(e  it  cannot  be  vcffted  j  arid  then  it  is  a  free- 
hold comnQencing  in  frafentiy  and  not  in  future.     If 
•the  life  cannot  exceed  the  term,  and  the  term  mull 
determine  with  the  life,  the  limiting  an  cftjite  to 
.commence  from  the  expiration  of  the  life,   i$,   in 
^6ed,  linnitipg  it  to  commence  from  the  determina-    \yf\ 
tion  of  the  term  j  in  which  latter  mode  of  limitation 
there  could  exift  no  doubt  of  the  remainder's  paffing 
immediately  and    being  vefted.      And   upon  tbefe 
principles  alone,  without  recurring  to  any  other,  I 
tVink  the  cafe  put,  'and  dillinAion  rgken,  by  C.  J. 
Uale^  above  cited,  {h)  may  be  admitted  as  law. 

But  here,  perhaps,  the  cafopfP^wi^zy  and  HurrelU  (/) 
may,  if  not  confidered  with  fome  degree  of  attention, 
be  miftal^en  as  an  authority  againft  this  do£lrine. 
That  cafe,  as  dated  by  Vernon^  was  a  conveyance  by 
A.  to  the  ufe  of  truftecs  for  70  years,  if  A^  fhould  ^o 
long  live,  remainder  co  iruftees  for  3000  years,  and 
from  and  after  the  death  of//,  to  B.  his  fon  for  life,- 
with  divers  remainders  over.  The  objeftion  Was,  . 
that  the  limitation  to  Z?.  together  with  the  remain- 
ders over  were  void,  being  an  eftate  of  freehold  to' 
commence  infuturo ;  for  the  firft  freehold  eftate  waf 
limited  to  B.  v;hich  was  not  ro  arife  until  the 'death 
of  j4^  and  no  eflaie  for  life  was  limited  to  A.  uiilef^ 

(k)  Supra,  22.      (/;  Penhay -.•,  HttrrcU,  i  V^rvi.  370. 
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an  cftate  for  life  ihould  be  fuppofed  to  refulc  back  to 
him.  After  folemn  argument  upon  the  pointy  and  a 
cafe  dated  to  the  judges,  it  was  decreed,  that  an 
eftate  for  life  refulted  to  A.  which  fupported  the  li- 
mitation over.  Now  the  queftion  may  be  aiked^ 
[28]  why,  if  tt^  doflrine  juft  now  treated  of  had  been  ad- 
mitted, there  could  be  any  occafion  to  recur  to  that 
of  rcfuhing  ufcs,  in  order  to  fupport  thefe  limitations 
over,  feeing  they  were  preceded  by  two  fucceffivc 
terms,  of  70  and  of  ^ooo  years,  which  it  could 
not  be  fuppofed  the  life  of  A.  could  pofTibly  ex- 
ceed ?       ' 

In  anfwer  to  which  we  arc  to  obfenrc,  it  is  very 
true,  that  in  this  cafe,   there  was  no  room  for  any 
contingency  in  the  limitation  tt>  B*  on  the  (core  of 
any  fuppofed  polfibility  of  the  preceding  eftates  de-' 
termining  before  the  period  when  that  limication  was 
to  take  efFed,  viz.  the  death  of  A.  i  it  was  therefore 
not  to  any  fuch  contingency,  that  this  limFtation 
owed  the  quality  of  a  freehold  to  comm^ce  in  fu- 
turOy  but  to  a  caufe  of  a  very  different  nature.     The 
truth  is,  this  limitation  to  B.  was  not  properly  a  re- 
mainder, becaufe  it  was  not  limited  to  commence  or 
take  effcft  when  the  preceding  eflates  were  to  deter- 
mine;  there  was  a  preceding  term  of  3000  years, 
which  was  not  determinable  on  the  life  o{  A.  at  whofe 
death  the  limitation  to  B.  was  to  take  effefl;  and 
therefore  this  limitation  to  B.  which  was  to  take 
effcrft  without  regard  to,   and  at  a  period  different 
from  the  determination  of  the  preceding  eftates, 
could  not  be  a  remainder,  within  that  definition  of  a 
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remainder  which  I  have  confidered  in  a'  former  [29] 
page-  («) 

l>Tow  if  this  llmiracion  to  B»  did  not  pafs  a  remain* 
dtr  ezpedant  on  the  preceding  eftates,  it  could  pafs 
ho  vcftcd  intcreft  previous  to  the  deceafe  of  ^.j   for 
the  preceding  limitations  left  no  intereil  or  eftate 
which  could  pafs  immediately,  but  by  way  of  re- 
mainder expectant  on  their  determination;  confe* 
quently^  the  limitation  to  B.  pafTing  no  vefted  in- 
tereft  previous  to  the  deceafe  of  j4.  mud  therefore 
have  been  confidered  as  a  freehold^  not  palBi^g  im- 
mediately by  way  of  remainder>   as  in  the  former 
cafes,   but  to  commence  in  future,  viz.  after  the 
death  of  ^.^  tinlefs  a  preceding  freehold  during  the 
life  of  ji.  had  refulted  to  fill  up  the  chafm,  and  pre- 
vent any  interruption  pr  abeyance  of  the  freeboldi 
,by  connefting  itfelf  with  (he  limitation  to  B.  as  a  pre- 
c^iog  eftate  with  a^remaifiden  *  ' 

vHad  the  term  of  3000  years  been  made determin- 
I     able  on  •  JB^  fifci  as  the  term  of  70  years  wasj  this 
f     cafe  wouldniave  fallen  within  the  reafon  of  the  refo- 
!      lutions'in  the  cafes  of  Napper  and  Sanders,  ^nd  of 
j     Lord  Derby  \  {n)  for  then  as  ^/s  death  muft  have  de- 
termined both  the  terms ;  (and  there  could  be  no 
I     fuppofed  poflibility  of  his  life's  exceeding  them)  an 
•     eftate  to  commence  at  his  death  would  have  been  the    [30] 
fame  as  an  eftate  to  commence  from  the  determina- 
tion of  thofe  terms^  and  would  confequently  have 
amounted  to^a  veiled  remainder,  cxpeflant  on  thofe 
terms, 

{m)  Vide  p.  7  &  8.  fupra.     (;/)  SuprSj  21,  22, 
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I  hope,  rfa^ve  now  fufHcientlj  explained  the  xiar* 
ture  of  the  exceptions  I  have  been  treating  .oO  .acii/ 
ihall  therefore  pafs  to  thofe  cafes  which  are  to  be  ex* 
cepted  from  the  literal  extent  of  the  laft  of  the  fore- 
going defer  jpeions.     Thefc  will  be  found  to  be  muob 
more  numerous,  as  they  depend. on  one  hand^  on  a 
general  rule  of  law  refpcfting  limitations  to  the  heirs 
general  or  fpeqial,  where  the  anceftor  takes  an  eftate 
of  freehold  in  the  fame  conveyance ;    and  on   chc 
^    other,  upon  the  rcfpeft  which  is  paid  to  the  intent  of 
a  teftator,  where  it  can  be  plainly  collected  from  his 
will,  that  he.ufcd  the  words  heirs  of  the  hody^  &c.  as 
a  defer iptio  ferfona. 

Upon  the  firft  of  thefc   grounds  we  are  to  ob- 
ferye,  ((?)  that  wherever  the  anceftor  takes  an  eftate 
« of  freehold,  or  frank-tcnentent,  and  an  immediate 
remainder  is  thereon  limited  in  the  fame  conveyancJc 
to  his  heirs,  or  heirs- in  tail,   fuch  remainder    is  im- 
mediately exccured  in .  poiTefilon  in  the  anceRor  fo 
taking  the  freeholc),   and  therefore  is  not  contingent 
or  in  abeyance:  (/>)   As  an  eftaic  for  life  to  /l^  re- 
['j,]    mainder  to  the  heirs  of  his  body;  this  is  not  a  con- 
tingent remainder  to  the  heir  of  the  body  o(  //.  but  an 
immediate  efrare  tail  in  J.     So  likewife.  (q)  where-' 
ever  the  anceftor  by  any  gift  or  conveyance  takes  an 
ertate  of  freehold,  and  there  is  afrerwards  in  the  fame 
gift  or  conveyance  a  iirnit.:»ioir  ro  his  right  heirs,   or 
heirs  in  tail,  after  fome  ochtr  eftate  for  lift;  or  in  rail 
intcrpofed   between  his  freehold  and  fuch  limitation 
to  his  heirs,   this  remainder  to   his  heirs  veils  in  the 

(o)     2    Roll.   Abr.    417.      I    Rep.    104.      {/>)     I    Infl.    22.   b.  ^ 

(q)  z  Rulu  Abr.  417.'     1  R^-p    104. 
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^nccff or  as  a  femaitader^  and  (hail  not  be  in  contingen- 
*Cy  or  abeyance.    As  a  Icafc  for  life  with  divers  rc- 
'xitainders  over,  (r)  remainder  to  the  right  hetrs  of  firft 
leflee  ^r  life,  this  is  a  remainder  in  fee  veiled  in  the 
^ffrft  Teflec  for  life ;  and  after  his  death,  and  the  de^ 
'termination  of  the  mean  remainders,  his  heir  (ball 
be  in  as  beir^  and  nor  as  purchafer.     So  where  iand 
'Is  given  to  A.  (j)  for  life,  remainder  to  B,  for  life, 
fematndcr  to  th>- heirs  male  of  the  body  of  J.  who 
'has  two  fons^  the  eldeft  has  ifTue  a  daughter,  and  dies, 
'^.  and  A  die,  the  youngcft  fon  (hall  have  the  land 
*as  heir-Vnale;  which  proves  that  he  takes  by  defcenr, 
and  not  by  purqhafe,  and  confcquently  the  cflate-.tail 
veftcd  in  the  father ;  for  had  the  younger  fon  taken 
by  purchafe,  (/)  he  mud,  according  to  the  old  doc- 
trine, have  been  complete  heir- general  as  well  as 
heir-mare,  which  two  characters  could  not  be  united 
in  him  duiing  the  life  of  the  eldcft  fon's  daughter. 

'Rolle  indeed  takes  a  diflinAion,  by  faying,  that   [32] 
where  the  frank-tenement  is  fo  limited  to  the  an- 
ceftor,'  and  a  mediate  remainder  to  his  right  heirs, 
that  all  the  intermediate  eftates  between  that  and  the 
limitation  to  his  heirs,  as  well  as  his  own  e(tate,  may 
determine  during  his  life,  {u)  in  that  cafe  the  limita- 
tion to  his  heirs  is  in  abeyance  s  becaufe  he  can  have 
'  no  heir  to  .take  the  remainder  i  as  if  a  feoffment  be 
ma3e  to  the  ufe  of  /I.  and  B.  during  their  joint  lives, 
and,  after  the  death  of  either  of  them,  to  the  ufe  of    ' 
C  for  life,  remainder  to  the  heirs  of  the  body  of  B. 
this  remainder,  he  fays,  does  not  attach  in  B.  but  is 

(r)  Brook,  Done,  &c.  pi.  11.     (/)  Brook,  Ncfmc,  pi.  i.  40.. 
(/)  1  Inft.  24.  b.     Vide  infrah  3*5.     («;  '•  Ro-l-  ^br.  418. 
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in  abeyance;  becaufe  if  A*  ai^d  C.  die  in  the  life- 
tinie  of  B:  the  cftatc  to  B.  is  determined^  and  the  re- 
mainder to  C  ended,  and  yet  the  remainder  to    tHe 
heirs  of  ^.  cannot  take  effeft,  becaufe  he  cannot  have 
an  heir  during  his  life.    And  fome  cafes  have  been 
put  arguendo  of  the  heirs's  taking  by  purchafe,   be-- 
caufe  of  the  impoflibility  of  the  remainder's  vefting^ 
and  uniting  with  the  freehold  in  the  anceftor^s  life- 
time; {x)  as  of  a  limitation  to  .^.  for  life,  remain* 
.  der  to  B.  for  life,  and  if  A.  dies  before  B.  then   to 
the  right  heirs  of  A..    Or  a  leafe  to  A.  and  B.  and  i£ 
A.  dies,  living  B.  the  remainder  to  the  heirs  of  jf* 
But  this  dodrine  is  dire&ly  contradi&ed  by  the  au- 
[22]    thority  of  Lord  Cokey  {y)  where  he  fays,  if  (and  be 
given  to  A.  and  B.  fo  long  as  they  jointly  together 
live,  the  remainder  to  the  right  heirs  of  him  that 
dieih  firft,  and  warrant  the  land  in  formd  pr^dilfd, 
A.  dieth,  his  beirjhall  have  the  warranty ;  and  yet  the 
remainder  vcfted  not  during  the  life  of -^.,  for  the 
death  of  A.  muft  precede  the  remainder;  and  yet 
ihall  the  heir  of  A,  have  the  land  by  dejcent.    And 
confequently  it  operates  as  a  contingent  remainder 
in  A,  himfelf,  and  not  a  remainder  to  his  heirs  by 
purchafe,  although  it  cannot  poffibly  vefi  in  the  life- 
time of  A. 

And  with  rcfpeft  to  the  diftinftion  taken  by  Rolle^ 
I  am  to  obferve,  that  he  cites  00  authority  at  all  for 
it  j  and  I  find  it  is  oppofed  by  two  authorities,  which 
arc  exprefsly  to  the  contrary :  The  firft  is  in  Perkins; 
(z)  if  lands  be  leafed  unto  A.  and  B.  for  the  life  of 
C  the  remainder  unto  the  right  heirs  o(  A.,  and  A. 

(*)  Vide  Lit.  Rep.  258.     {y)  3  Inft.  378.  b.    («)  Pcrk.  f.  337. 
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takes  a  wife^  and  C.  dieth  leaving  A.  and  J3.,  and  ^« 
dieth  leaving  B.^  the  wife  of  A.  (hall  be  endowed ; 
becaufe  that  eeftui  que  vie  (C)  dieth^   living  A.  the 
hvlbaod,    fo   as  the  freehold  and   inheritance  are 
joined  in  the  huiband  during  the  coverture.     Here 
wc  fee  the  freehold  was  limited  to  A.  only  during  the 
life  of  C.y  fo  that  it  very  probably  might  (and  as  the 
cafe  is  put^  did)  determine  before  the  death  of  A.f 
but  DOtwithflranding  he*  could  have  no  heir  at  the 
time  when  his  freehold  fo  determined  by  the  death  of  [J4] 
Co  yet  the  freehold  and  inheritance,^  it  feems>  be- 
came united  in  him  at  the  death  of  C  confequently 
the  remainder  to  his  right  heirs  was  completely  ex- 
ecuted in  himfelf  by  the  death  of  C.  and  therefore 
that  limitation  mud  have  been  a  vefted  remainder  in 
its  creation ;  for  had  it  been  a  contingent  eftate  to 
the  heir  of  A.  the  inheritance  could  never  have  been 
executed  or  vefted  in  A. 

Conlbnant  to  this  is  the  other  cafe^  which  is  in 
Kible:  [a)  an  eftate  was  limited  to  hufband  and  wife 
during  their  joint  lives;  and  after  the  deceafe  of 
either  of  them^  remainder  to  the  lieirs  of  the  body  of 
the  wife  begotten  by  the  hufband^  remainder  to  the 
wife  for  life.  •  Upon  a  difpute  between  the  children 
and  the  wife^  after  the  death  of  the  hufband,  whe- 
ther this  was  an  eftate-tail  in  the  wife,  or  a  contin*  , 
gent  remainder  in  the  children;  Keeling  conceived  it 
an  eftate-tail^  executed  y«^  m^^^,  not  prefently^  by, 
feverance  of  the  jointure,  as  it  would  be  by  a  feveral 
conveyance^  but  upon  the  death  of  him  whofe  life 
kept  the  eftates  afunder^  they  were  united  and  ex« 

[a)  I  Keb.  88S.    Merrd  'v.  Ramfey,  Raym«  126.    Siderf.  247. 
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ccuted ;  and  ch^  court  agreed  tb^^re  wa^  no  coQtin-; 
gency  either  in  eftiate  or  perfo(]>.aQd,  that  aA  cft^te  toi 
a  woman  durante  vidnitatCy  remaipdi^r  to  th^  hfixtS:  of* 
her  body^  is  an  eiUtc-tail  in  the  womafi.     In.  tbi^ 
cafe  iikewife,  we  obfervCj  that  the  freehold  which  the 
[35]    ^'^^  ^^^^  ^y  ^^^  limitation  was  only  for  the  joi^jt 
lives  of  herfelf  and  hufband^  ^nd  confequicntiy  i^nuft 
determine  in  her  life-tinie,  if  her  hiifbapd  fhoulddi^ 
before  her;  and  then  ihe  could  have  no  heir  of  her 
body  when  it  determined :   the  cafe  actually  fo  bapr 
pcij^rd  I   yet  we' find  it  was  adjudged  an  eftatc-uil  lo 
the  wife.     The  liice  obfervation  may  be  mad?  as  to 
za  edate  to  a  woman  durante  viduitale^   remainder  19 
the  heirs  of  her  body:   her  freehold  may  determine 
before  ihe  may  have  any  heir  of  hor  bodys  oevcrthe*- 
lefs  the  court  held  fuch  a  limitation  to  be  an  eftatc* 
tail.     In  the  cafe  put  by  RolU^  there  is  an  interme- 
diate remainder  to  C  for  life;  bxit  the  only  diffcr'- 
'  ence  to  be  inferred  on  that  account  (if  we  reafon  by 
analogy  to  the  cafes-  where  the  anteftor  takes  the 
freehold  for  h;s  own  life,)  is,  that  the  limitation  at-. 
Caches  in  the  anceftor  as  a  remainder,   inftead  of  be- 
ing executed  in  pofleQion,   as  it  was  in  the  latter 
cafes  which  I  have  cited.     And  Brooke  fpeaking  of 
the  opinion,  (^)  that  if  land  be  givert  to  /i.  B.fur 
autre  vie,   the  remainder  to  the  beirs  of  his  body  be- 
gotten, he  fliall  have  only  a  term  d^autre  vie  during 
the  life  o(  cc/lui  que  vie,  fays^  iamen  diciiur  quod  non 
eft  lex. 

Indeed  the  cafes  where  the  freehpld,  though  it 
p^ay  dttciininc  in  the  anceflor's  life-tjjfnCj  is  noecoa- 

(^)  Brooke,  EAates,  76. 
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toawnd  to  d^  ftfj.  feeiti  m  feme  meafurc  referrible  tx%  [36] 
fihe  prmciple  rribrted  to  by  Brooh  in  the  common 
tA  of  a  leafe  to  one  for  life^  with  divers  retnainden 
dver,  remaindei^  to  the  rigbt  heirs  of  firft  teoanc  fev 
Hf^i  vrbere  he  fajrs,  (0  that  if  all  die,  the  heir  (hall 
be  ID  #/  Arir,  for  by  pcffiiiiify  b\s  fiather  might  have 
IwJ  ibi  fcffej^n.  Bjr  which  we  muft  underftand  the 
pofleffion  irj;/^^r^// from  the  limitation  to  his  heirs;  % 

(J)  for  the  poflcflion  fo  fevered  he  had  before;  and 
In  this  fenfe  of  the  principle,  it  fecms  by  no  means 
foreign  to  the  cafe  of  a  freehold,   which,   though  it 
fihay  determine  in  the  anccftor's  life,  may  alfo  be 
tommenfutare  with  re,  and  eventually  continue  un-    , 
fevered  from  the  inheritance.     The  principle  referred 
W  by  Brooke  is  recognized  in  what  is  faid  in  Sbelley^t 
tiit^  {e)  that  if  the  heir  is  to  take  any  thing  which 
might  have  vefted  in  the  anceftor,  the  heir  (hall  be 
in  by  defcent.     And  fo,  where  an  e(tacc  is  to  arife  to 
the  anceftor  and  his  heirs  on  a  condition  precedent; 
(/)  the  performance  of  it  after  the  ancejior^s  deceafe 
(in  whom  no  cftate  at  all  therefore  vefted,)  will  in- 
title  his  heir  as  by  defcent.     To  which  we  may  add, 
the  rule  rcfpefting  the  tranfmiffibie  quality  of  contin- 
gent remainders,  {g)  or  executory  devifes,  to  the  re- 
prcfentatives  of  the  anceftor  dying  before  the  cftate 
vcfts.     And  the  cafe  cited  by  Lord   Coke,   {b)  of 
the  leafe  to  two  for  their  joint  lives,   remainder  to 
the  right  heirs  of  the  one  who  dies  firft,  eftabliflies    [37] 
the  union  of  the  two  limitations,  notwithftanding  the 

(f)  Brooke,  Done,  et  Remainder,  (pi.  76.)  {J)  Vide  infra, 
288.  per  tot.  {e)  I  Co.  Rep.  98.  a.  (/)  Vide  i  Co.  Rep.  98.  b. 
J9.  a.  8  Co.  Rep.  jS.  a.  Jenk.  Cent.  249.  pi.  40,  (^0  Vide 
iflfra,  p.  2^6.  (*)  Co.  Lit.  378.  fnpra  23. 
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contingency  of  the  latter,  and  its  abfoluce  impoHi' 
bility  of  vefting  in  the  anceftor.  Tfaefe,gtx>unds^  it 
conjan&ion  with  the  cafes  I  have  referred  to^  upoa 
the  queftion  arifing  on  the  derennioabie  ftate  of -c&c 
freehold  in  the  anceftor*s  life-time,  fccm  .to  over- 
weigh  the  authority  in  Rolle^  and  warrant  the  rule  in 
Sbellies  cafe,  to  the  whole  extent  of  its  general 
terms. 

Upon  the  whole  therefore,  the  better  conclofion 
fpems  to  be^  that  the  poflTibility  of  the  freehold's  de* 
terniining  in  the  life  of  the  anceftor  who  takes  ir, 
does  not  keep  the  fubfequent  lin[)itation  to  his  heirs 
from  attaching  in  himfelf;   and  that  we  may  con- 
fider  it  as  a  general  rule,  that  whenfoever  the  ao^ 
ceftor  takes  any  eftate  of  freehold,  whether  it  be  or 
be  not  fuch  as  may  determine  in  his  life-time,  and 
there  is  afterwards,  in  the  fame  conveyance,  an  un- 
conditional limitation  to  his  right  heirs  or  heirs  in 
tail  (either  immediately,  without  the  intervention  of 
any  mean  eftate  of  freehold,  between  his  freehold  and 
^the  fubfequent  limitation  to  his  heirs,  or  mediately, 
that  is,  with  the  interpofition  of  fome  fuch  mean 
eftate)  there  fuch  fubfequent  limitation  to  the  heirs, 
or  heirs  in  tail,  vefts  immediately  in  the  anceftor, 
r^gi  and  does  not  remain  in  contingency  or  abeyance, 
with  this  diftinftion,  that  where  fuch  fubfequent  li- 
mitation is  immediate,  it  then  becomes  executed  in 
the  anceftor,  forming,  by  its  union  with  his  particu- 
lar freehold,  one  eftate  of  inheritance  in  pofleflion ; 
but  where  fuch  limitation  is  mediate/  it  is  then  a 
remainder  vefted  in  the  anceftor  who  takes  the  free- 
hold, not  to  be  executed  in  pofteQIon  till  the  deter- 
mination 
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initiation  of  the  preceding  metn  eftates.— As  if  there 
be  an  eftate  to  A.  for  his  life^  or  during  the  life  of 
C.  or  any  other  (ble  eftate  of  freehold^  remainder  to 
the  heirs  of  the  body  of  A*  this  is  an  eftare-cail  ex* 
ccuted  in  pofTeflion  in  A.. ;  but  if  there  be  an  eftate 
to  A.  for  his  life,  or  during  the  life  of  C.  or  any 
other  eftate  of  freehold^  remainder  to  B.  for  life>  re- 
mainder to  the  heirs  of  the  body  of  A.  this  is  only  a 
prefenc  freehold  in  A.  with  a  veded  remainder  to  him 
in  tail^  to  take  effeft  in  pofleflion  after  the  determi* 
nation  of  £.'s  eftate.    . 

And  where  the  fubfequent  limitation  to  the  heirs> 
or  to  the  heirs  of  the  body  of  any  anceftor  taking  the 
preceding  freehold^  is  contingent^  according  to  the 
above  cited  cafe,  of  the  gift  to  two  for  their  joint 
Uves>  remainder  to  the  heirs  of  the  one  dying  firft. 
As  the  heir  ftill  takes  by  defcent,  it  feems  to  follow, 
that  if  the«contingency  on  which  the  vcfting  is  to  dc-  [39] 
pend  happen  in  the  life-time  of  the  anceftor^  the  re- 
mainder in  tail  will  then  veft  in  him;  and  that  in 
cafe  of  its  not  fo  happening,  ftill  it  attaches  in  him 
as  a  contingent  remainder,  which  his  heir  can  only 
take  by  defcent« 

And  upori  the  fame  principle,  a  limitation  to  huf- 
band  and  wife  for  their  lives  fucceffively,  remainder 
to  the  heirs  of  the  body  of  the  one  dying  firft,  ope- 
rates as  a  contingent  remainder  in  tail,  barrable  even 
by  fine,  though  fupported  by  a  truft,  (/)  becaufc 
fines  of  land  in  any  wife  intailed  to  the  perlbns  levying 
them,  are  a  bar  to  the  iffue  by  ftat.  :j^i  H.  8.    And 

(i)  Vide  10  Co.  Rep.  30. 
Vol.  L  P         ^  accord- 
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accordingly  a  Itnlitation  of  that  nature  has,  in  a  let- 
tlemcnt  of  cuftomary  eftates,  been  held  to  puc  the 
eftatc  in  the  power  of  the  parents  in  a  cafe  hereafter 
to  be  noticed  J  (Jk)  and  which  ferves  to  confirm  rhc 
dodrine  in  the  cafe  put  by  Lord  Coke^  that  the  im- 
poffibility  of  the  limitation  to  the  heirs  fe?r.  veftin^  in 
the  life- time  of  the  anceftor,  is  no  obftacle  to  its  at* 
taching  as  a  contingent  remainder  in  him. 

Here  it  is  to  be  obferved,  that  cafes  may  arife^ 
Where  the  edare  of  freehold  limited  to  the  aDcefl'or 
may  be  fo  limited  to  him,  in  trufi  for  fome  other  per-- 
/oh,  or  as  a  fecurity  for  fome  charge,  or  to  anfwer 
[40]    fome  other  f  articular  purpofe,  and  no  ufufrultuary  he^ 
ftefit  be  intended  to  the  anceftor  by  fuch  limitation. 
As  a  limitation  to  the  u/e  of  /I.  during  the  life  of  B. 
in  trufl  for  B  or  to  pay  her  tberents  and  profits  during 
her  life,  remainder  to  the  ufe  of  the  heirs  of  the  body 
of  A\  and  fome  other  cafes  which  might  be  pur, 
and  which^  tho*  I  don't  recoiled  to  have  met  with  in 
our  books,  have  occafionally  occurred  to  me  in  the 
courfe  of  practice.     Now  thcfc  are-  cafes  which,   I 
don't  fee,  how  we  are  to  confider  as  falling  within  the 
extent  or  application  of  the  riJe  I  have  been  treating 
of;  becaufe  it  feems  abfurd  and  inconfiAent  with  any 
pofliblc^rulc  of  law  or  common  fenfe,  to  create  or 
raifc  an  eftace  tail  to  a  man  upon  the  ground  of  a  li- 
mitation {viz.  the  freehold  limited  in  truft)  by  which 
no  beneficial  interejl  at  all  vtsls  intended  him. 

When  there  is  a  joint  limitation  of  the  freehold  to 
fcveral,  followed  by  a  joint  limitation  of  the  inheri- 

(i)  Vide  Highway  v.  Banner,  infra,  1 29. 
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uace  in  fce-fimple  t<v^em,  as  an  eftatc  to  A.  and 
B.  or  for  their  lives^  or  in  tail^  and  afterwards  to 
their  beirs^  (I)  fo  that  both  limiutions  arc  of  the 
Jame  qualify j  that  is  both  joint,  it  fecms  the  fee  vefts 
in  them  jointly.     And  fo  if  the  limitation  of  the  free- 
hold be  to  baron  and  feme  jointly,  remainder  to  the 
beirs  of  tbtir  bodies,  {m)  it  is  an  eftate  tail  executed 
in  chem,   as -they   are  capable  of  iflfue,  to  whom   [41] 
fuch  joint    inheritance   can    defcend.      But  if  the 
limitation    of  the  freehold    be   not  joint,  h\Xt  Juc^ 
uBvtbf,  as   to  one  for  life,   {n)  remainder  to  the 
other  for  life,  remainder  to  the  heirs  of  their  bo- 
dies; there  it  fcems  the  ultimate  limitation  is  not.ex«* 
ecuted  in  pofieffion,  but  gives  them  a  joint  remain- 
der in  tail.     And  if  the.  limitation  of  the  inheritance 
be  to  (everal  men,  or  to  feveral  women  in  taiU  in- 
ftead  of  fee-GmpIe,  though  the  freehold  be  to  them 
j«s/fy,  they  take  feveral  eftates  of  inheritance;  {0) 
hccaufe  they  cannot  have  iffue  between  or  among 
them  as  a  man  and  woman  may.     And  the  fame  rule 
extends  to,  other  cafes,  where  the  relative  fituations 
of  the  grantees,  renders  the  poffibility  of  iffue  be- 
tween or  among  them  more  remote,  than  what  is 
termed  a  fimple  or  common  poffibility,  or  clfe  is  in- 
conGilent  with  the  laws  of  marriage. 

If  the  particular  eftate  be  to  A.  and  B.  for  their 
lives,  and  after  their  deaths  to  the  heirs  of  B.  \  (/>)  or 
to  hufband  and  wife,  and  the  heirs  of  the  body  of  the 

(0  Vi?5  I  Inft.  185.  b.  184.  («•)  Brook  Eftatc,  pi.  75, 
U^  1  Lev.  56.  Raym.  36.  Scephens  1;.  fifetridge.  (•)  1  Inft. 
»^i— 184.  (;|)  1  Inft,  i8z.  b,  a  Co.  Rep.  61.  s.  Cro.  Siiz. 
470.  Dy.  9.  pi.  12.  Pcrk.  f.  334.  337.  amd  Merrel  v.  Rumfey, 
Va,  fol.  34. 
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hufband ;  or  to  two  men,  and  the  heirs  of  their  t^vo 
bodies,  or  the  heirs  of  the  body  of  one  of  them.  The 
eftates  in  tail  or  in  fee  are  faid  to  be  executed  yie^ 
modo  i   that  is  to  fome  purpofes.  though  not  to  alL 
For  though  £hey  are  fo  far  executed  in,   or  blcndcrd 
with  the  pofTefllon,  as  not  to  be  grantable  away  from 
[42!    ^^  without  the  freehold  by  way  of  remainder^    ycc 
they  are  not  fo  executed  in  poflTeflion  as  to  fever  the 
jointure,  or  intitle  the  wife  of  the  pcrfoh  fo  taking 
the  inheritance  to  dower;  and  in  the  faid  cafe  of  a  li- 
mitation to  hufband  and  wife,  and  the  heirs  of  the 
body  of  the  hufband,  his  wife  having  a  joint  eflate 
of  freehold  with  him,  (j)  and  there  being  no  moieties 
between  them,  a  recovery  againft  him  with  finglc 
voucher  will  not  bar  the  iffue  or  remainder;    (r) 
though  his  eft  ate  tail  has  been  held  to  be  fo  executed 
in   pofTeflion^    that  his   feoffment  was   a  difconti* 
nuance. 

The  general  rule  of  law,  rcfpefting  the  fubfequent 
limitation  to  the  heirs  of  the  body,  &f.  vefting  in 
the  anceflor,  where  he  takes  a  preceding  freehold  by 
the  fame  conveyance,  does  not  operate  fo  as  abfo- 
lutely  to  merge  the  particular  eflate  of  freehold, 
where  the  limitations  intervening  between  the  pre- 
ceding freehold,  and  fuch  fubfequent  limitation  to 
the  heirs,  £*fr.  arc  contingent;  becaufe  that  would 
deftroy  fuch  intervening  limitations;  but  the  two  li^ 
mitations  are  united  and  executed  in  the  anceftor, 
only  until  fuch  time  as  the  intervening  lioiitations 
become  vefted;  and  then  open  and  become  fepa* 

(f**  3  Co.  Rep.  5.   Moor,  210.  Owen's  Cafe,     (r)  Ring  a/.  Ed- 
Wards,  Cro.  Car.  320.  ' 
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rated,  in  order  to  admit  fuch  intervening  limiutiqn^ 
^  they  arife.  Thus^  wh^re  there  was  a  limitation  to 
^iiron  and /^r09^  for  their  lives,  (j)  remainder  to  the 
firft  and  other  fons  of  the  marriage  fucccfTivcly  in  r.^i 
cail>  remainder  to  the  heirs-male  of  the  bodies  of  the 
harcn  and  feme;  the  court  refolved  that  it  was  an 
eftace-tail  executed  in  the  l^aron  and  feme,  Jul  tnoda  i 
that  is,  fo  as  not  tp  merge  the  eflates  for  life  abfoi- 
lutely^  but  executed  only  till  the  birth  of  the  6rfl: 
ion;  and  that  then  the  e(late$  (hould  become  divided 
by  operation  of  law,  and  the  haron  2lxA  feme  becohi^ 
tenants  for  their  lives,  with  remainder  to  their  firft 
and  other  fons,  remainder  to  baron  znd  feme  in  tail. 

In  this  laft  cafe,  we  obferve,  that  the  limitation  of 
the  freehold   was  a  joint  limitation  to  hufband  and 
wife;  and  the  fubfcqucnc  limitation  to  the  heirs  of    . 
their  bodies  became  united  to  it,  and  quodam  modo 
executed  in  them  jointly ;  becaufe  that  fubfcquent  li- 
mitation was  of  the  fame  quality  with  the  firft,   tl\at 
is,  z  joint  limitation.     Juft  as  the  above  noticed  cafe 
of  a  limitation  to  ^tfrtf»  and /<?wtf  for  their  lives  and 
the  life  of  the  fqrvivor  of  them,  (/)  and  afterwards 
to  the  heirs  of  their  bodies,  is  an  eftate-tail  executed 
in  them ;  botk  limitations  bnng  joint,  and  therefore 
cfientially  different  from  the  cafe  where  the  limita-    - 
tion  was  to  baron  for  life,  remainder  to  wife  for  life, 
(»)  remainder  to  the  heirs  of  their  bodies ;  in  which 
the  limitation  to  their  heirs  being  a  joint  limitation 
totbent),  did  not  correfpond  with  the  quality  of  their 

(/)  1 1  Rep.  80.  Lewis  Bowles's  Cafe.     (/)  Vide  Roe  v.  AiHrop, 
infra,  p.  82.     («)  Soprt,  40. 
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[44]  cftatcs  for  Jiff,  which  were  diftinft  and  fucccflivc,  (jr) 
and  confequently  gave  them  feveral  eftates  for  ^lifc^ 
with  a  joint  remainder  in  tail. 

If  there  be  a  limitation  to  thtfeme  for  life,  (^y)  re*- 
maioder  to  the  heirs  of  the  body  of  haron  and  feme^ 
this  is  no  remainder  in  ih^feme^  fpr  the  freehold  is 
limited  to  her  alone ;  and  as  the  perfon  lyho  is  to 
take  in  remainder  muft  be  h^ir  of  both  their  bodiesj 
if  the/«ii^  fhould  die  before  the  haron^  there  can  be 
no  one  to  anfwer  that  defcription  when  the  particular 
eftate  determines,  becaufe  the  baron  cannot  have  an 
heir  during  his  life^  nor  could  it  be  involved  or  flow 
^   into  the  limitation  to  the  feme  herfelf,  as  not  being 
confined  to  her  own  heirs ;   therefore  the  remaind^^ 
is  in  contingency.     And  the  fame  dodrine  prevailed 
in  two  other  cafes,  (z)  that  I  (hall  take  occafion  to 
cite  mbre  particularly  by  and  by,  in  which  it  was 
held,  tKat  a  fimilar  limitation  was  a  contingent  re* 
mi^fmer  to  the  heirs  of  hoib  the  bodies  of  hufband 
and  wife. 

So  in  the  cafe  of  Gojfa^e  v.  Taylor^  {a)  where  an 
eftate  for  life  was  limited  (but  ^  and  confider  the 
<afe)  to  S.  wife  of  L.  remainder  to  the  heirs  to  be 
begotten  upon  the  body  of  S.  by  L.  her  hufband,  no 
eftate  being  previoufly  limited  to  the  hufband  him- 
felfi  it  was  held  that  the  word  heirs  related  to  both 

{x)  Vide  Stqne  v.  Sutton,  infra,  p.  80.  {y)  %  Roll.  Abr.  pt 
417.  H.  pi.  1,  2.  Dy.  99.  64.  I  Leon.  loz.  *  (s)  Vide  Lane  v. 
Pannel,  and  Frogmorton  'u.  Whajrey,  infra,  85.  (a)  Sdki*8Rcp, 
325.   Gofiage  V.  Taylor.  Vide  Yelv.  131. 
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thetr  bodies^    and  canfequently  did  not  create  an    [45] 
eftate-tail  in  S. 

Wc  arc  to  diftinguifh  between  cafes  of  the  laft  men-  . 
tioned  clafs,  and  thofr  above  noticed^  where  the  li- 
mitation to  the  betrs^  6fr.  is  held  to  veft,-  notwith- 
ftanding  the  anceftor's  freehold  may  determine  in  his 
life-time;  the iimitation  there  is  to  the  heirs  of  the 
hody^  of  the  anceftor  only,  but  here  it  is  to  the  heirs 
of  the  body  of  the  anceftor  and  of  her  baron  i  and 
though  every  perfbn  may  fo  far  be  fuppofed  to  carry 
his  own  heirs,  ^c.  in  himfelf  during  his  life,  as  that 
a  limitation  to  them  where  he  takes  a  preceding  free- 
hold may  veft  in  himfelf;  (Jb)  yet  no  perfon  can  be 
fuppofed  to  include  in  himfelf  the  heirs  f^c.  of  him- 
ftlf  and  of  fomcbody  elfe. 

The  reference  of  the  word  heirs^  in  the  laft  noticed 
cafe,  to  the  bodies  of  both  the  huft>and  and  wife, 
correfponds  with  the  dectfion  in  a  very  late  cafe,  {c) 
where  upon  a  marriage  the  hufband  covenanfted  to 
ftand  feiftd  of  lands  to  the  ufe  of  himfelf  and  his  in- 
tended wife  for  their  lives,  and  the  life  of  the  longer 
liver,  remainder  to  the  ufe  of  the  heirs  on  the  body  of 
his  fMd  intended  voife  by  him  Usefully  to  he  begotten^ 
remainder  to  the  ufe  of  his  own  right  heirs.  Jbp 
liiifband  having  furvived  the  wife,  levied  a  fine  of  the 
lands;  and  after  his  deceafe,  a  queftion  arofe  upon  [^6] 
the  opei^tion  of  this  fine;  which  depciided  on  the 
point,  whether  the  words  to  the  ue  of  the  heirs  on  the 
hdj  of  the  wife  by  the  hujband  to  be  begotten^  gave  an 

^i)  Vide  Co.  Lit;  aa.  b.     (r)  Denn  v.  Gillott,  2  Dvraf.  and 
Eafl  Rep.  431. 
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eftstte-tail  only  to  the  wife^  or  a  joint  eftate*t:atl 
both.    And  it  was  decided,  that  the  liixutacion  ga^ve 
•an  cftatc  tail  to  loth-;  upon  the  authority  of  the  lafl: 
above  cited  cafe,  and  others  hereafter  noticed,  as  well 
as  of  the  cafe  cited  by  lord  Coke^  {d)  from  3  Ed.  ^. 
c.  32.  where,  upon  a  gift  to  J.  and  M.  uxori  ejus  et 
baredibus  quos  idem  I  de  corf  ore  iffius  M.  frocrearet^ 
&c.  it  was  adjudged  an  eftate-tail  in  both,  (e)  becauie 
the  eftate  was  equally  intailed  to  the  heirs  of  the 
baron  as  to  the  heirs  of  the  wife. 

We  may  obferve,  that  in  the  two  laft  cafc$  the  beit^ 
were  not  expreflcd  to  be  of  the  body  of  either  parent  j 
but  heirs  upon  or  on  the  body  of  the  one  iy  the  other, 
and  therefore  applied  equally  to  them  both.    And 
however  light  or  frivolous  the  diftinflioii  in  thefe 
cafes  between  the  word  of  and  the  words  on  or  ly 
may  now  appear ;  yet  it  having  originally,  upon  prin* 
ciples  now  obfolete,  obtained  ground  in  judicial  de- 
cifions,  the  court  held  themfelves  bound  to  obferve  it 
in  the  cafe  laft  noticed.  The  fame  diftindion  was  parti* 
cularly  relied  on  in  a  cafe  there  referred  to;  (/)  where, 
upon  a  feoffment  to  the  ufe  of  R^  and  his  wife  fot 
[47]    their  lives,  remainder  to  the  ufe  of  the  firft,  fecond, 
and  third  fon  of  the  body  of  the  wife,  and  afterwards 
to  the  heirs  of  the  body  of  the  wife  ly  i^.  to  be  be- 
gotten, it  was  held  that  the  inheritance  was  only  in 
the  wife  j  becaufe  the  word  keirs,  which  made  the  in- 
heritance, (g)  was  annexed  only  to  the  body  of  the 
wife ;  but  that  if  it  had  been  to  the  heirs,  wbicb  fbe 

{i)  Co.  Lit.  26.  (f )  Vide  Co.  Lit.  26.  (/)  Peps  v.  Bonham, 
Vthr.  131.  {g)  And  Vide  Lit.  fee.  26, 37,  28,  29.  Vide  Hai^. 
note  3.  Co.  Lit.  26.  b. 
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ffit^Md  jbould  ieget  en  tbi  tody  of  the  wife^  it  would 
luve  been  an  cftate^uil  in  them  both. 

In  the  cafe  of  a  limitation  to^.  for  life,  (h)  the  re- 
mainder to  the  right  heirs  of  him  and  of  B.  (B.  being 
alive  at  the  time)  it  was  thouglit  to  be  executed  for 
a  moiety  ;  for  that  if  A.  had  not  had  a  particular 
eftate  limited  to  him>  his  right  heir^  and  the  heir  of  B. 
would  have  had  it  in  common  ;  and  lie  (hould  not 
have  the  whole^  on  account  of  the  other  not  being  ca* 
pable,  as  it  was  not  limited  to  him. 

But  here  we  are  to  notice  a  diftindtion^  between  a 
limitation  to  the  right  heirs  of  bufband  and  wife,  who 
may  have  a  common  heir  between  them  i  and  one  to 
the  right  heirs  qf  two  other  perfons. 

Thus  in  the  cafe  of  a  devife,  in  remainder  to  the 
right  heirs  of  fV»  and  M.  his  wife  for  ever,  without 
any  antecedent  eftate  to  either  of  them.  (/)  The  wife 
died,  leaving  a  daughter  by  W. ;  he  married  again, 
and  left  a  daughter  by  his  fecond  wifej  and  upon  a  [48] 
difpute  between  the  two  daughters,  it  was  argued  that 
the  defcription  of  right  heirs  of  PV.  and  his  wife  muft 
cither  mean-  the  heirs,  of  the  Jurvivor^  or  give  the 
cftatc  in  moieties  between  the  heirs  of  each,  {k)  But 
the  court  held  the  devifc  to  bperate  in  the  fame  man- 
ner as  if  it  had  been  to  the  right  heir  of  the  body  of 
W.  and  M.  That  it  was  to  be  coUcftcd  from  G?, 
Xi/.  107.  that  a  grant  to  hufband  and  wife  was  not 
confidered  in  the  fame  light  as  a  grant  to  other  pr^ 

[h)  ?RoI.  Abr.  417.  pL  6.  (/)  Roc  v.  Qaartley,  1  Dumf.  and 
Bad  Rep.  630.         (i)  Vide  infra  459.  i 
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/ens ;  for  that  if  a  joint  efface  be  made  to  hufband  afid 
wife,  and  a  third  perfon,  the  hufband  and  wife  have 
but  one  moiety,  and  the  third  perfon  will  have  as  much 
as  them  both  s  becaufe  the  huft>and  and  wife  arc  but 
one  perfon  in  law.     If  then  they  were  but  one  per- 
fon by  reafon  of  the  relation  they  ftood  in,  a  limitation 
to  tlfsir  heirs,  wiihour  any  prior  limitation  ;o  thein- 
felves  muft  naturally  means  heirj  to  them  both,  accord- 
ing to  that  relation,  which  could  only  be  children  of 
them  both. 

A  limitation  to  a  ^oman  and  the  heirs  of  her  late 
hufband  (then  dead)  on  her  body  begotten,  was  adjudged 
to  give  her  no  oiore  than  an  effate  for  life.  (/)  And 
it  was  held  that  a  fee- tail  veiled  in  her  fon  by  her  late 
hu/band  -,  and  that  on  his  death,  without  iflue,  it  de* 
[49]  fcended  on  his  (ifter  (daughter  of  fhe  fame  parents) 
as  heir  of  the  body  of  her  father,  per  formam  donL 

It  (eems  immaterial,  with  refpe£t  to  the  operation 
of  the  general  rule  refpeding  the  limitation  to  the 
heirs,  6fr.  attaching  in  the  anceftor,  whether  the  an- 
ccftor  takes  the  freehold  by  expre/s  limitation  or  by 
implication  \  in  either  cafe  the  fubfcquent  remainder 
to  the  heirs  of  his  body,  6?r.  equally  unites  with  it. 
As  in  a  cafe  of  frequent  reference,  (w)  where  A.  fcifed 
in  fee,  covenanted  to  ftand  fcifcd  to  the  ufc  of  his 
.  heirs  male  begotten  or  to  be  begotten,  on  the  body  of  his 
Jeccni  wife  \  it  was,  upon  the  principle  laid  down  by 
lord  Coke,  i  Infi^  ^i*  a.  that  Jo  much  of.  the  nfe  as  the 
owner  of  the  land  does  not  dijpofe  of,  remains  in  him, 

(/)  Mande^ile's  Cafe,  Co.  Lit.  26.  b.         («r)  Pibus  v.  Mitford» 
1  Vtntr.  372. 
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Iteld,  by  Hate  C.  J.  and  two  other  judges,  that  //.  , 
took  an  eftate  for  his  own  life  by  implication ;  the 
nfe  during  his  life  being  undifpofed  of.  And  it  was 
held,  that  the  fubfequent  limlcation  to  his  beirsmale 
&r.  was  executed  on  the  eftate  for  life  which  he  had' 
fy  hmpiication,  and  created  an  cftace-tail  in  ^« 

In  Piitfs  v»  Mitford  there  was  no  limitation  of  the 

%fe  during  the  covenantor's  life.     But  there  have  been 

cafes  containing  an  exprefs  limitation  of  the  immediate 

%fe.     And  where  it  has  been  limited  away  fot  yeart 

waljy  and  no  ufe  limited  of  the  freehold  till  the  gran-    [ro] 

iDr^s  death,  the  ufe  of  the  freehold,  as  undifpofed  of  till 

tbatperiody  feemed  to  fall  within  the  dodrine  of  re- 

folting  ioterefls.     And  accordingly  in  the  cafe  of 

Penbay  v.  Hurrell^  («)  cited  in  a  former  page.  Lord 

Keeper,  after  much  confideration,  and  a  cafe  dated  to 

the  Judges>  gave  his  opinion,  that  A.  had  an  eftare  for 

life  by  implication ;  and  fo  all  the  limitations  over  were 

good,  there  being  a  freehold  to  fupport  them.   Which 

determination  appears  to  have  proceeded  upon  the 

ftren'gth  of  Lord  Coke'%  opinion,  i  Inft.  73.  a.  and  the 

concurrent  authorhy  of  Lord  Chief  Juftice  Hale\ 

opinion^  in  the  cafe  of  Pibus  v.  Mitford  before  cited, 

{9)  that  as  well  in  a  fine  or  feofiVnenr,  as  in  a  covc« 

oant  to  fland  feifed  to  ufes,  fo  much  of  the  ufe  as  a 

man  does  not  limit  away  remains  in  him. 

In  a  fubfequent  cafe  (/>)  where  the  ufe  was  limited 
to  the  grantor  hinhfelf  for  99  years,  remainder  to  the 
ufe  of  th^truflees  for  25  years,  remainder  to  (the 

(n)  Vid.  p.  27.  fopra.  (»)  Vid,  p,  49.  fupra.  (^p)  Adams  r. 
Sarage,  2  Salk.  6-^^.  ^ 
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life  of)  the  betrsmale  of  his  own  hody^  remain'^cr  to 
his  own  right  heirs,  {q)     The  court  held  tne  limita^ 
tion  to  the  heirs -male  of  the  body  to  be  void,  becaufe 
there  was  no  preceding  freehold  liniited  to  fupport  ie, 
dnd  that  it  (hould  not  be  implied  contrary  to  the  in^ 
tent  of  the  conveyance ;    that  there  the  eftate  tools. 
[51]    effcft  by  tranfmutation  of  poflclTion  out  of  the  (eiGn 
of  the  truftees,  and  not  like  Fenwick  ((hould  be  PihusJ 
and  Mitford*%  cafes  where  the  owner  covenanted  to  ft  and 
Jei/edto  the  ufe  of  the  heirs  of  his  body;  and  Powel 
Jufkice  held  that  f-ven  in  that  cafe,  if  there  had  been 
an  exprefs  eftate  limited  to  the  covenantor ^  it  had  been 
different. 

And  fo  where  A.  by  marriage  fettlcment  conveyed 
certain  lands  to  the  ufe  of  himfelf  for  99  years,  if  he 
fo  long  lived,  (r)  and  after  to  the  ufe  of  truftees  for 
200  years,  remain<ier  to  the  ufe  of  the  heirs-male  of 
his  own  body y  remainder  to  his  own  right  heirs.  Upon  a 
cafe  referred  to  the  Judges  of  C.  B.  from  the  Court  of 
Chancery,  they  held  the  limitation  to  tht  heirs -male  of 
the  bodf  of  J.  void,  no  freehold  being  limited  to  any 
perfon  precedent  to  that  eftate;  and  that  no  eftate  of 
freehold  could  refult  to  A*  for  his  life  by  implicatioMp 
becaufc  another  eftate,  viz  for  99  years  if  (ffc.  was 
exprefsly  limited  to  hitn,  which  would  be  inconfifteoc 
whh  a  freehold  by  implication. 

And  where  the  ufe  was  exprefsly  limited  away  dur- 
ing the  life  of  the  grgntor  inftead  of  for  years  only,  it 
has  bet  n  held,  that  the  freehold  could  not  refuh  to  him> 

(^}  And  vkle  Dyer  1 1 1.  in  margin.       (r)  Rawley  *v.  HoUaod, 
^.  Vid.  V.  22.  p.  189.  c.  II.  zEq.  Abr.  753, 
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fo  as  to  unite  with  the  fubfeq^uent  limitation  to  the 
heirs  of  his  body. 

{J)  Thus  where  E.  C.  on  his  intended  marriage,    [5a] 
fettled  lands  by  deed  and  fine,  to  the  ufe  of  himfelf 
and  his  heirs  till  the  marriage,  and  afterwards  to  the 
ufe  of  his  wife  for  life,  remainder  to  the  ufe  of  the 
cognizees  in  the  fine  and  their  heirs  during  the  life  of 
E.  C  upon  truft  to  permit  him  to  receive  the  rents 
and  profits,  remainder  to  the  fons  of  the  marriage 
fucccSively  in  tail-male,  and  for  want  of  fuch  iflue  to 
the  beirs  of  the  body  of  the  faid  £.  C.  and  for  want  of  ^ 
fuch  iflfue  to  the  faid  £.  C.  and  his  heirs.     It  was 
agreed  that  the  cafe  differed  from  that  of  Fenwick  v. 
Mitfordt  (0  for  there,  no  ufe  at  all  was  limited /<?r 
the  life  of  the  feoffor,  which  left  a  vacancy  the  law 
would  fupply  by  implication  $  but  in  the  principal 
cafe  there  being  an  exprefs  eltate  limited  to  the  cog- 
nizees during  the  life  of  E.  C.  there  was  no  room  left 
for  any  implication.     Befides  that  in  Mitford\  cafe, 
it  was  held  to  be  no  other  than  the  o^ld  reverjion  fub- 
filliog  in  the  feoffor;  but  the  limitation  in  the  principal 
cafe  being  of  a  new  eftate,  viz.  an  ejiate-tailj  could 
not  be  any  part  of  the  old  cftate,  which  was  a  fec- 
fimple.     And  though  it  was  contended,  that  tl^e  law 
would  imply  an  cftate  for  life  in  £.  C.  intermediate  be- 
tween the  eftate  of  the  cognizees  and  that  to  the  firft 
fon  of  the  marriage,  becaufe  it  was  poflible  that  the 
cognizees  might  forfeit  or  furrenderj  yet  the  whole 
court  was  clearly  of  opinion  that  the  limitation  to  the    \S3\ 
heirs  of  the  body  of  E.  C.  was  a  contingent  remainder, 

(/)Tippin  v.  Co^tt,  Carth.  tjz.    4  Mod.  380.        (/)  Infra  66. 
Moor,  2^4. 

and 
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and  fuch  as  the  heir  would  take  by  furchaft^  and  not 
by  dcfcent;.  and  chat  the  cafe  differed  from   that  of 
Fenioick  v.  Mitford  for  the  reafons  before  gHren.    And 
jodgmeot  was  given  accordingly* 

So  where  A.  («)  made  a  fettlement  to  the  ufc  of 
himfelf  for  99  years^  if  he  Ihould  fo  long  iive»  re- 
mainder to  truftees  and  their  heirs  during  bis  life^  i£c* 
remainder  to  the  ufe  of  the  heirs  of  bis  bodyi  remain* 
der  to  himfelf  in  fee.  Lord  Chancellor  Cowpcr  held 
this  limitation  to  the  heirs  of  the  body  to  be  plainly 
a  contingent  remainder. 

And  in  a  cafe  where  A.  having  two  fons  C.  and  2X 
{x)  covenanted  to  (land  feifed  to  the  ufe  of  C  and 
the  heirs- male  of  his  body  on  M.  his  wife  to  be  be- 
gotten^ and  for  want  of  fuch  ifTue  to  tbe  bfirs  male  of 
bis  ( d*s)  own  body^  and  for  want  of  fuch  iffuc  to  his 
own  right  heirs  for  ever;  Cthe  eldeft  fon  dic5,  leav- 
ing iflTue  one  fon  and  feveral  daughters,  A.  died,  and 
.    then  the  for.  of  C  died  without  .iflue.     The  court 
held  the  limitation  to  the  heirs  of  the  body  of  A.  to 
be  words  of  pur  chafe  ^   and  to  veil  in  the  fon  of  C. 
upon  the  death  of  A.  as  heir-male  of  his  body  by  fur* 
[54]    ebaje^  {y)  and  that  on  the  death  of  C/s  fon  it  de- 
fcended  to  his  uncle  D.  as  heir- male  of  the  body  of 
A.  per  formam  doni\  and  not  by  purcbafe  as  heir-male 
of  the  body  of  A.  he  not  being  heir,  as  his  niecfs 
Vere  living.     They  allowed  no  eftate  for  life  in  A. 
by  implication^  and  feemed  to  doubt  the  do&rine  in 

(a)  I  P.  W.  387,  Elfe  ^..  Oibonie.  (x)  Soothcor  v.  Stowell, 
I  Mud.  2xb,  237.  2  Mod.  2P7.  211.  ij)  Vide  M^dcvik's ciie, 
Co.  LXi.  26.  b.  i'U|)ra,  48. 

the 
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the  cafe  of  Pihus  and  -MUfgrd.  Buc  this  diS^rence 
is  obfcrvable  between  the  two  cafesi  in  that  of  Piius 
and  Mitford  the  covenantor  had  not  limited  any  ufc 
at  all  during  his  own  life\  whereas,  in  Soutbcotv. 
Siowelly  the  covenantor  had  limited  a  fre/ent  u/e  to 
his  fon  C  in  tail. 

Buc  notwithftanding  the  difindination  of  the  court 
in  the  cafe  of  Soutbcot  v.  Sioivefff  to  admit  a  refultitig^ 
uie  to  the  grantor^  or  allow  a  perfon  to  take  z&  Jpi-- 
ml  heir  by  purcba/e^  if  not  alfb  complete  beir;  2l  con» 
u&ry  doArine  has  been  fince  eftablilhed  in  refpeft  to 
both  thcfe  points,  in  a  late  cafe  which  has  carried 
the  implication  of  a  refulting  ufe  to  a  grantor,  a  ftep 
beyond  the  limits  of  the  queftion  in  the  cafes  of 
Pihs  and  Mitford^  and  Penbay  and  Hurrell\  (2) 
though  I  think  equally  within  the  extent  of  the  fame 
principle. 

The  cafe  in  fubftance  was  this,  {a)  Arcbdale  Palmer 
and  his  fon  ^obn  Palmer^  upon  the  marriage  of  the  fon 
with  A.  fettled  certain  lands  to  the  ufe  of  Arcbdale  and 
his  heirs  until  the  marriage ;  and  afterwards,  as  to  [rr] 
part  of  the  lands  to  the  ufe  of  John  Palmer  for  life, 
and  after  intermediate  remainders,  (to  the  ufe  of  his 
wife  for  life  and  of  his  fons  by  her  or  any  other  woman 
fucccffively  in  tail  m7\ft,)tQtbe  ufe  of  tbe  beirs-maleof 
the  body  oftbejatd  /trcbdaU  P aimer y  remainder  to  the  ufe 
ofthchcirsof  thebody  of  7^i&«  P<j/wfr,  remainder  to  the 
ufe  of  Jcbn  palmer ^  his  heirs  and  afligns  5  and  as  ro  the 
tcGdueof  the  Iannis  to  the  ufe  of  Arcbdale  for  life,  and 

W  ^tipra,  49.  27.     {a)  Wills  ct  al\  v.  Palmer,  5  Burr.  26*5. 
*  Black.  Rep.  687. 

2  after- 
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ftfcer  (everal  intermediate  limitations,  (to  the  ufe  of 
John  for  life  and  to  his  wife,  in  part,  for  life  and  of 
the  fons  of  the  marriage  fucccfllvely  in  tail  male,)  to 
the  ufe  of  'John  and  the  heirs  male  of  his  body,  re« 
mainder  to  the  ufe  o(  jircbdaUf  his  heirs  and  affigns. 

John  died  without  ifltie  male  in  the  life- time  of  his 
father,  leaving  j1.  his  widow  and  one  daughter  by  her 
named  Jnn.     Jrcbdale  afterwards  by  his  will,    no* 
ticing  that  by  the  death  of  his  eldcft  Ton  John  without 
iflue  male,  that  part  of  his  edatc  then  in  his  poHTef'' 
jGon  was,  by  the  faid  marriage  fettlement,   veiled  in 
him  in  fee-Cmple,  devifed  the  faid  eftatc  to  his  fon 
JVilliam  Palmer  for  life,  with  remainder  to  his  fons 
fucceflively  in  tail  male,  and  for  want  of  fuch  iflue, 
to  the  heirs  male  of  his  (tcfl-aior's)  body  begotten, 
and  for  want  of  fuch  iflTue  to  his  own  right  heirs  iot 
ever. 

rc6l  Jrcbdale  died,  leaving  his  faid  grandaugh ter  Arm 
his  heir  at  law,  and  his  fon  IVilliam  Palmer  (who  as 
well  as  John  his  deceafed  brother)  was  the  teftator'i 
iffue  by  a  firft  wife,  and  alfo  leaving  Henry^  an  eldeft 
fon  and  fcveral  other  children,  by  his  fecond  wife. 

Afterwards  William  Palmer^  who  at  his  father's 
death  was  heir  male  of  his  body^  died,  leaving  a  (otit 
who  died  leaving  a  fon  Henry  John^  who  died  an  in- 
fant without  iflue  i  and  no  recovery  was  fuffcred  by 
William  or  his  fon. 

Upon  the  death  of  Henry  Johrt^  Henry  the  then 
eldeft  fon  and  heir  male  of  the  body  of  ArcbdaU  by 
his  fecond  wife,  entered  upon  that  part  of  the  eftatc 

which 
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which  i*as  hj^Arcbdali^  will  deviftd  to  the  heirs  male 
of  bis  body. 

And  afterwards,  upon  the  de^th  oi  Ann  the  widow 
of  John^  Henry  took  poffcffion,  as  heir  male  of  the  body 
of  ArcbdaUy  of  the  lands  which'  (he  had  held  for 
her  life  under  the  feitlement. 

Upon  a  bill  filed  by  Ann  the  daughter  of  John^ 
and  heir  general  of  Arcbd^Ie  and  her  huft>and,  claim* 
ing  in  her  right,  as  heir  at  law  and  heir  of  the  body  of 
John  Palmer  J  to  be  intitled,  on  failure  of  iflue  male  [cy] 
of  the  whole  blood,  ,to  that  part  of  the  eftate  which 
was  limited  by  the  fettlement  to  John  Palmer  in 
fee;  and  alfo  claiming  in  her  right,  as  heir  at  law 
of  ArehdaUy  to  be  intitled  to  the  eftatcs  of  which  the 
reverfion  in  fee  was  limited  to  him  by  the  fettlement, 
as  not  devifed  by  his  will ;  a  cafe  was  made  for  the 
opinion  of  the  judges  of  the  king*s  bench,  upon  the 
.  queftion. 

Whether  any  and  what  eftate  paffcd  by  the  fettle- 
ment to  the  defendant  Henry  Palmer^  as  heir  male  of 
the  body  of  Archdale  Palmer  the  grantor  ?  And  whe- 
ther any,  and  what  eftate  paflcd  to  the  faid  defend- 
ant Henry  Palmer  as  heir  male  of  the  body  of  the  faid 
Archdale  Palmer^  by  his  will  ? 

Upon  which  the  judges  certified  they  were  of  opi- 
nion, that  the  defendant  Henry  Palmer,  by  the  fettle- 
ment, took  ^j  defcent  as  heir  male^of  the  body  af  Arch- 
dale  Palmer,  the  grantor.  That  in  cafe  a  third  per/on 
had  been  the  grantor,  they  Ihould  have  thought  that 
Henry  Palmer  would  have  taken  an  eftate  in  tail  male 
VoL.I,  E  by 
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by  f  ur chafe ^  under  the  defcripcion  of  ^^ir  m§U  of  Arcb^    \ 
dale  F aimer.  \ 

And  that  they  were  of  opinion^  that  an  eJflrate   in    ^ 

[58]   tail  male  pafled  to  the  defendant  Henry  V aimer ^    as    \ 

heir  male  of  the  body  of  Arehdak  Palmer  by  his  will.         | 

It  is  evident  from  the  above  queftion  and  certifi-     ! 
ficate,  that  it  appeared  as  well  to  the  court  of  King's 
Bench  as  of  Chancery^  that  Archdale  Palmer  was  the 
grantor^  or  at  lead  to  be  confidered  in  that  lights  both 
the  qucftion  and  certificate ////»f  bim  fuch. 

But  there  was  no  fufpenfe  of  the  exprefs  u(e  in  this 
cafe  (lU  the  deceafe  of  the  grantor,  any  mor«  than 
there  was  in  the  cafe  oi  Southcctt  v.  Stowelli  for  it  was 
limited  to  John  Palmer  immediately  from  the  mar- 
riage, and  yet  it  was  held  that  Henry  (who  was  the 
heir  male  of  the  My  of  the  grantor,  ac  the  deceafe  of 
Ann  the  widow  of  Jobn^   when  the  limitations  pre* 
ceding  that  to  the  heirs  male  of  the  body  of  the 
grantor  determined)  took  by  defcent^  that  is,  in  the 
ftrid  legal  fenfe,  by  defcent  from  Archdale  Palmer  the 
grantor*    This  conclufion  is  fixed  by  the  diftinftion 
taken  in  the  certificate  itfclf,  betwixt  his  taking,  as 
it  ftated  he  did,  by  d^centy  and  his  taking,  as  it  dated 
he  would  have  done,  by  purchafe,  in  cafe  a  third  per- 
fon  had  been  ^thc  ^rj»/^r. 

f 

I  advert  to  thofe  words  as  fixing  the  fenfe  of  the 

{59]   ^^^^  defcent y  becaufe  as  Uemy  Palmer  was  not  heir 

male  of  the  body  of  Archdale  at  the  time  of  Archdale'% 

deceafe,  the  expreffion,  that  Henry  took  by  defcent, 

does  not  of  itfclf  fcem  neceffarily  to  decide  that  the 

linii- 
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iitation  in  theietclemenc  operated  to  ireft  the  eftate 
il  in  ArcbdaU.     For  fuppofing  that  limitation  to 
avc  given  the  cftatc-tail  to  the  heir  male  of  the  body 
f  Arcbdale  by  purcbafe  under  that  defcrlption,  it 
^ould  have  vcftcd  in  fTiJliam,  who  at  jircbdale'%  de- 
ceafe,  was  the  heir  male  of  his  body;  and  being  not 
^  to  determine  till  failure  of  beirs  male  of  the  body  cf 
Arcbdale^  poflTibly  it  might  have  been  faid  to  defcend 
upon  fdMwt  of  fVilliam'%  iffue  male  to  Henry ^  then 
h:ir  male  of  the  body  of  Arcbdale^  as  hc\r  per  formam 
doni.     According  to  the  principle  on  which  the  court 
f   decided  the  cafe  of  SouibcoU  v.  Siowell,  and  the  doc- 
J    trine  in  Mandevile\  cafe   cited  above,  {b)  where 
though  the  eftate  tail  firft  vetted  in  Robert  as  heir  of 
the  body  of  his  father  by  purcbafe,  yet  it  devolved  from 
him  to  his  fitter  Maud,  and  in  the  formedon^  under 
which  (he  recovered,  was  faid  to  defcend  to  her ;  and 
according  to  hard  Hale  would  equally  have  done 
fo,  (<)  though  flie  had  been  of  the  half  blood i  for 
half  blood  is  no  impediment  to  the  defccnt  or  fuc-^ 
i     ccflion  of  an  eftate  tail  through  a  xenant  in  tail  to  his 
collateral  relation,  anfwering  the  defcription  of  heir 
fer  formam  doni.     And  though  fuch  a  devolution  is 
not  ftriftly  a  defcent,  yet  the  allowed  application  df   t^qI 
that  word  to  it  in  pleadingj.{d)  might  have  left  the 
application  of  it  not  quite  certain,  had  not  the  dif* 
t       tindion   been   noticed   between  Henry\  taking  by 
^     defccnt  as  heir  male  of  the  body  of  the  grantor,  and 
his  taking  by  purcbafe  in  cafe  a  third perfon  had  been 
thcjrtf»/^r;  which  clearly  afcertains,  that  the  word 
itktitt  in  the  certificate  was  intended  in  its  ftri£t  tech- 

I         (^)  Vide  fapra,  53.  infra,  1 1 i .     (r)  Harg.  note,  3  Co.  Lit.  26.  b. 
[ji)  And  vide'die  word  fo  ufed  by  the  court,  2  Mod.  21. 

E  2  nical 
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'  ^  nical  fchfe,  and  meant  that  Henry  rook  by  dcfccnt 
cftatc  firft  vcfted  in  Ar(;bdale.  The  opinion  rl 
Henry  would  have  taken  an  eftarc  tail  male  by  />j 
.  cba/Cy  ^e)  \f  2L  third  per/on  hdd  been  the  grantor, 
firms  the  doftrine  that  a  peribn  may  take  as  fpecU 
heir  by  purcbajfe  without  at  the  fame  time  filling 
charatitlcr  of  heir-general:  (/)  which  is  confirmed  bd 
the  clofe  of  the  certificate,  that  an  eltate-tail  malei 
'  paflcd  to  Henry ^  as  heir  male  of  the  body  of  ArchdaU^  \ 
by  his  will.  j 

The  limitation  to  the  ufc  of  the  heirs  male  of  the 
body  of  Arcbdale  Palmer  veiling  an  eftatc'tail  in  him- 
fclfj'  the  ufc  muft  have  rcfulted  to  or  remained  in 
himfelf  for  life;  but  this  could  not  be  an  m- 
mediate  cftatc  for  life,  but  an  eftatc  in  remainder  ex- 
peftant  on  the  determination  of  the  ufes  which  pre* 
ceded  the  limitation  to  the  heirs  male  of  His  body. 

[61]  The  cafes  o(  Pitus  v.  Mitford  and  Penbay  v.  //«r- 
rell^  admitted  the  immediate  uje  to  rcfult  to  the 
grantor  for  life  by  implication  where  no  uJe  of  the 
freehold  was  limited  to  take  cfFcd  ////  after  bis  deceafe. 
The  cafe  of  Wills  v.  Palmergots  a  ftep  further  on  the 
fame  principle,  and  .implies  the  ufe  for  life  in, the 
grantor,  in  remainder  after  ufes  that  comnrienccd  and 
might  determine  io  his  life  time. 

The  inference  therefore  afforded  by  the  feveral  cafes 
feems  to  be,  that  when  the  ufe  is  not  limited  away 
during  the  whole  life  of  the  grantor y  and  there  is  a  ufe 
limiced  which  cannot  commence  till  after  bis  deceafe 

{t)  Vide  infia,  p.  97.     (/)  Vide  infra,  322. 
'  ■  (as 
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\\i  the  cafe  of  a  limitation  to  rhcmrirs  of  his  bedy, 
cen  by  itfelf);   whether  that  ufc  be  limiteJ  in  the 
Irftinft^ncc  (as  in  Piius  v.  Mitford)  ^gjor  be  prrccde^ 
l^y  limitations  for  terms  o(  years,  (as  in  Penbay  v. 
Jurrell I  {^b)  or  by  ufcsof  the  freehold  or  inheritance 
bat  may   determine  in  the  grantor  s  life  time  (as  in 
IWills  Y.  Palmer)  the  ufe  refults  to  the  grantor /or  life 
immediately  in  the  fir  ft  cafe,  and  //;  remainder  expcft- 
[anton  the  preceding  ufcs  in  the  other;   where  there 
is  no  exprefs  ufe  limited  to  the  grantor  himfclf,  in- 
confident  with  fuch  an  implication. 

This  conclufion,  indeed,  flows  from  the  above  no-    [62] 
ticcd  rule  laid  down  by  Lord  Coke^  that  in  a  convey- 
ance to  ufes  without  valuable  confideration,  fo  much 
of  the  ufc  as  is  not  difpofed  of  remains  in  the*grahtor. 
for  it  is  evident  that  the. ufe  of  the  prefent  freehold^ 
where  no  ufe  at  all,   or  a  ufe  for  term  of  years  only  is 
limited  to  commence  before  the  grantor's  deceafe,  is 
tot  difpofed  of\   and  that  where  the  ufe  is  limited  im- 
mediately,  for  eftates  that  may  determine  in  the. gran-' 
tor  J  life,    followed  by  a  limitation  that  cannot  take 
(ffi^  till  after  bis  deceq/e,  the  intermediate  ufe  in  re^ 
mainder  for  his  life,  is  not  difpofed  of;   for  fuppofe 
the  preceding  ufe  to  dctrrmine  in  his  life  time,  where 
then  is  the  ufe  during  his  life,  if  not  in  himfelf? 

There  is  nothing  however  in  Lord  Coke's  pofition, 
wr  in  the  circumftances  of  the  cafe  of  ^/  ills  v.  Pal^ 
t^rthat  applies  to  thofe  cafes,  where  the  ufe  is  ex- 
prcfsly  liniited  av^/zy  for  the  grantor's  life-,   nor  con- 

(g)  Supra,  49.     (i)  Supra,  27. 

E  3  travenes 
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travcrics  the  doftrinc  in  Tifpen  v.  Cefin  above  citi 
(i)  or  the  opinion  of  the  Lord  Chancellor  C^wper  f* 
^  mje  V.  OJborm.-^KfkA  to  extend  the  principle  to 
where  an  exprcfs  eftate  for  years  is  limited  to 
grantor,  as  \n  Adams  v.  Savage,  (*)  and  Rawley 
Hollands  though  the  ufe  of  tht  freehold  is  not  limil 
[63]   away  till  after  the  grantor's  dcceafe,  would  be  admi 
ting  or  raifing  an  eftate  by  implication,  in  dircft  coi 
tradiftion  to,  and  denial  of,  an  expre/s  eftate ;  whii 
is  not  reconcileable  to  the  idea  of  implication. 

•     No  eftate  for  life  can  arife  by  implication,  (/) 
by  way  of  rcfuking  ufe,  to  a  perfon  who  was  not 
owner  of  the  eftate  granted.     As  where  Kuft>and  and 
wife  levied  a  fine  of  the  wife's  land  to  the  ufe  of  thi 
heirs  of  the  body  of  the  hujband  on  the  wife  begotten^  I 
and  for  default  offuch  ijfue  to  the  ufe  of  the  right  heirs  - 
of  the  hujband i  they  had  iflue-  the  wife  died,  then  I 
the  iffue  died, .  and  then  the  huftjarid  died ;  and  the 
"  qucftion  was,  w'hcther  the  heir  of  the  huft)and  or  the 
heir  of  the  wife  (hould  have  the  lands  ?  And  the  court 
held,  that  no  eftate  for  life  could  arife  to  the  hufband 
by  implication,  becaufc  the  eftate  was  the  wife's,  to 
which  he  was  a  ftranger;  therefore  the  limitation  to 
the  heirs  of  the  hufband,  &fr.  was  void  for  want  of  a 
preceding  freehold  to  fuppott  it.     An  implied  eftate 
in  the  wife  for  her  life  would  not  do  as  (he  died  be- 
fore her  huft>and,  and  confequently  before  the  rc- 
niainder  to  his  heir  could  commence,  (w) 

(/}  Supra,  52.  (i)  Supra,  50.  (/)  2  Salk.  675.  Danes  9. 
Speed,  Show.  Caf.  Pari.  104.  (m)  Vide  fame  cafe  infra,  p.  428. 
mih  fome  further  obfervations  upoo  it. 

So 
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So  where  a  cnarriage  feulement  was  made  by  a 
\\krdprfon  to  the  ufc  of  4.  (ir).thc  hufband  for  99 
)yash^  remainder  to  crydees  iurimg  his  lif^  to  fupport 
rCoatiogeat  remainders,  remainder  ro  the  wife  for  life,    [64] 
remainder  to  the  firft  £s?<.  foa  of  the  marriage,  re- 
mainder t;o  t,he  heirs  of  the  body  of  A.  remainder  to. 
his  right  heirs  j  here  the  fteehold  during  d^s  life  be- 
ing Um^iced  to  truftees,  and  he  taking  only  a  term  of 
years,  and  the  eftate  not  moving  from  him  (for  if  it 
had,  the  licnitation  to  his  right  heirs  would  have  been 
the  old  revcrfion)  the  remainder  to  his  heirs  was  a 
ittfUingent  remainder. 

And  in  a  cafc  more  fully  cited  in  the  fequel  of  this 
«ffay,  where  lands  were  devifed  to  C.  for  the  term  of 
90  years  if  he  (hould  fo  long  live,  and  afterwards  to 
the  heirs  of  C/s  body,  it  was  held  that  it  vetted  in 
tVithtir  by  purchafe.  (^) 

Indeed  in  a  cafe  where  the  teftator  devifed  in  re*« 
tnainder  (after  limitations  to  his  fon  IV.  and  his  heirs 
males)  to  the  heirs  males  of  his  brother  -AT/s  fons 
(who  then  had  two  fons  living)  without  any  antece- 
dent devife  to  thofe  Jons  thfmfelves^  {p)  and  by  a 
fchcdule  annexed  to  the  will  and  referred  to  in  it 
(*ad  which  the  fpecial  verdift  found  to  be  part  of 
^c  will),  purporting  to  be  an  account  how  the  tefta- 
tor bad  difpofed  of  bis  eftates  by  his  will,  he  faid, 
^^d  for  want  of  his  fen  /iT/s  haying  fons,  then  to  his 
Mother  N's  Jons^  and  for  want  of  fons  then  over. 

(«)  Vid«  1  p.  W.  359,  Sir  T.  Tippen's  cafe  there  cited,  and  vide 
Jtnk,  Cent.  248.  c.  1 8.  {0)  Harris  v.  Barnes,  infi-a*  a  vol.  4  Burr, 
^^57*    {p)  Hayes  v  Foordc,  2  Black.  Rep.  698. 

E4  Upon 
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[^5]  Upon* the  qucftion,  whether  one  of  the  fons  of  TV. 
took  an  eftate  for  life  or  in  tail,  the  coOrt  of  King's 
Bench  in  Ireland  held  he  took  only  for  life.  But  on 
an  appeal  to  the  King's  Bench*  in  England,  Lord 
Mansfield  in  delivering  the.  opinion  of  the  court,  ob- 
ferved  that  the  only  doubt  was,  whether  by  the  words 
of  the  will  the  fons  of  N.  took  any  eftate  by  implica- 
tion ;  that  fuch  doubt  was  removed  by  the  fchcdulc, 
which  .exprefsly  gave  an  eftate  to  the  fons  of  N.  and 
therefore  the  fon  of  N.  took  an  eftate  for  life  by  im- 
plication thus  explainedj  which  being  conjoined  with 
the  eftate  exprefsly  given  to  his  heirs  males,  by  the 
wiU^  would  by  the  known  rule  of  law  give  him  an 
eftate  in  uil  male. — But  this  cafe  turned  on  the  ope- 
tion  of  the  fchedule. 

Again,  in  a  cafe  cited  in  a  preceding  page,  (q)  the 
devife  to  the  right  heirs  of  huft)and  and  wife  was  ad- 
judged to  operate  as  a  devife  to  the  perfon  who  was 
heir  of  the  hufband  and  wife  as  a  purchq/er,  becaufe 
there  was  no  eftate  at  all  limited  to  the  huft^and  or 
wife.         I 

And  wherever  the  anceftor  takes  only  an  eftate  for 
years,  (r)  another  perfon  being  the  grantor,  the  re- 
mainder to  his  heirs  or  heirs  of  his  body  &c.  will  nOt 
yeft  in.himfelf^  but  in  the  heirs  hy  purchafe.  As  in 
the  cafe  of  a  leafe  for  years  to  J.  remainder  to  B.  in 
l^^J  tail,  remainder  to  the  right  heirs  of  A.  the  heirs  take 
by  purchafe,  \(  A.  die  during  the  eftate  tail. 

{q)  Roe  on  the  demire  of  Nightingale  v.  Qaartley^  fapra,  47. 
(r)  Vide  Co.  Lit.  319.  b.  and  Sir  T.  Tippen's  cafe,  fupra,  63. 
And  Hal.  MSS.  Harg.  n.  4.  Co.  lit.  2.  b. 

a  But 
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But  a  Hmication  to  the  rigbt  heirs  of  the  grantor^ 

will  continue  in  himfelf  as  the  reverfion  in  fee.  {s)     As 

where  *  fine  was  levied  to  the  ufc  of  the  wife  of  the 

conufor  for  life,  remainder  to  the  ufe  of  fi.  in  tail, 

remainder  to  the  ufc  of  the  rigbi  heirs  of  the  conufor; 

it  was  adjudged  that  the  limitation  of  the  ufe  to  the 

rig^/i«W  of  the  conufor  was  void,  for  that  <hc  old 

ufc  of  the  fee  continued  in  him  as  a  leverfion. 

So  where  J.  {t)  infeofFcd  J.  S.  and  J.  N.  in  fee, 
to  the  ufe  of  himfelf  for  40  years,  without  impeach* 
ment  of  wafte  during  the  life  of  ^.  and  afterwards  to 
the  ufe  of  C  fccond  fon  of  /I.  in  tail  male,  remain- 
der to  the  ufe  of  the  right  heirs  of  h.  for  ever ;  it  was 
rcfolvcd,  that  the  ufe  limited  to  the  right  heirs  of  A. 
was  the  old  ufe;  that  it  was  void  as  a  remainder,  and 
was  merely  the  reverfion  \n  A. 

And  where  A.  feifed  in  fee  conveyed  the  lands  to 
the  ufe  of  J.  and  M.  his  wife,  («)  and  of  the  heirs 
male  of  the  body  of  J.  and  afterwards  to  the  uTe  of 
the  rigbt  heirs  of  the  faid  A.y  upon  a  queftion,  whe- 
ther the  -remainder  limited  to  the  ufe  of  the  right 
bars  tf  A.  in  the  lands  in  which  he  had  no  particular 
efiate^  was  in  him  as  his  old  reverfion^  or  vefted  in  [67  j 
his  heir  by  purcbafe;  it  was  the,  clear  rcfolution  of  the. 
whole  court,  that  this  ufe  fo  limited  to  A.^s  right 
heirs,  was  the  old  ufe^  and  continued  in  A.  as  the  re- 
verjion. 

[$)  Feowick  v.  Mitford,  Moor  284.    i  Inft.  22.  b.    1  Leon.  182. 
(/)  Moor  718.     Earl  of  Bedford's  cafe.    Vide  alfo  Jcnk.  Cent. 
248.    2  Rep.  91.  b.     Cro.  Eliz.  334.  andHal.  MSS»     Harg.  n.  3.    ' 
Co.  Lft.  22.  b.      (»)   Rcade  and  Morpeth  v.  Eringcon,  Cro. 

Sliz.  321. 

It 
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It  f<^laws  that  w  txptdb  limiuM;io0  of  tb«   tjfe 
'    away  during  tbs  life  of  the  grantor^  will  not  make  hi% 
rigkt  heirs  purchaier8>  it  being  hi&  old  ureun4inP^^^^ 
of.     Therefore  ia  the  cale  of  Sir  7*.  Pippin  be£ore 
'  cited,  though  the  firft  litnltation  to  the  huiband  was 

only  for  years  and  then  to  truflces  during  bis  life^  yet, 
if  the  cAate  had  moved  from  him,  the  limitation  to 
bis  rtgbt  heirs  would  have  been  his  old  reverfion^    as 
ftated  in  the  report  referred  to.  {x)     Confequcntly, 
this  difference  is  to  be  obferved,  between  a  fub/c- 
quent  limitation  to  the  ufe  of  the  heirs Jpecial  and  one 
to  the  ufe  of  the  heirs  general,  in  cafes  where  the 
freehold  is  limited  away  from  the  grantor  during  his 
life ;  the  latter  we  have  fecn,  leaves  the  old  ufe  in 
himfelf  by  way  of  reverfionr^  but  the  former  is  a  con- 
tingent remainder  to  his  heirs  fpeciaL^X^y)     TJfet  is. 
Inhere  the  limitation  is  by  way  o(  nfei  for  by  a  con- 
veyance at  common  law,  the  limitation  to  the  heirs 
fpecial  of  the  grantor  would  be  void  j  becaufc  a  do- 
nor cannot  make  his  own  heir  a  purcbafery  even  of  an 
ejiate-tail^  without  departing  with  the  whole  fee.  (2;) 

[68]  I  (hall  now  proceed  to  obferve,  that  where  the 
eftate  limited  to  the  anceftor,  is  merely  an  eqmt^le 
or  truft  eftate,  and  that  to  his  heirs>  ^s*  carries  the 
legal  eftate  -,  they  will  not  incorporate  into  an  eftate 
of  inheritance  in  the  anceftof;  as  (in  general)  would 
have  been  the  cafe>  if  they  had  been  both  of  one  qua* 
lity,  that  is^  both  legal,  or  both  equitable. 

{x)  Vide  I  P.  W.  359.  Sir  T.  Tippen's  cafe,  {y)  VideTIp- 
jen  "v.  Cofin,  and  Elfe  or.  Olbornc,  fapra,  p.  52*  J  J.  (»)  Vide 
1  Inft.  22.  b. 

As 
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As  m  the  cafe  of  3jffen  v.'  Cqfin  {a)  above  cited, 
where  rhe  cftate  was  limited  ia  tbi  uje  of  truftets  and 
their  heirs,  during  the  life  of  E.  C  upon  truft  to  per«> 
mit  and  fuffer  him  to  take  the  profits,  remainder  co 
the  firft  and  oiher  Tons  of  the  marriage,  &c  remain*- 
dcr  to  (the  ufc  of)  the  heirs  of  the  body  of  E.  C.  tho* 
it  was  contended,  that  the  limitation  of  the  profits  to 
E.  C.  daring  his  life,  was  an  eftate  executed  in  him 
by  the  ftatute,  yet,  the  court  denied  that;  and  ad- 
judged that  the  limitation  to  the  heirs  of  the  body  of 
yf»  operated  as  a  contingent  remainder. 

And  again,  where  a  teftatrix  deviied  certain  real 
eftates  to  truftees  and  their  heirs,  upon  truft  and  in 
confidence,  {i)  in  the  firft  place,  out  o(  the  rents  and 
profits  thereof  to  pay  the  feveral  legacies,  devifes  and 
bequefts  thereinafrer-mentioried,  and  then,  (after 
giving  feveral  annuities  for  life,)  ihe  appointed  her 
truftees  to  pay  all  the  reft  and  refidqe  of  the  rents  and  [69] 
profits  of  the  premifles  to  the  proper  hands  of  her 
daughter  C.  F.  or  asfhe  by  any  zvriting  &c,  fhould  ap^ 
pointy  for  and  during  the  term  of  her  natural  life ;  and 
after  her  (the  faid  daughter*^)  deceafe^  the  truftees  to 
Jtand/ei/ed  of  the  premijfes  to  /A^ufe  of  the  heirs  of  the 
body  of  her  Jaid  daughter  C,  ^.  fever  ally  and fucceffively 
as  they  Jhould  happen  to  be  in  priority  of  birth  andfenio- 
rity  of  age,  and  the  heirs  of  their  refpeSive  bodies  in 
tail- general,  fubjeff  to  the  payment  of  the  feveral  annui^ 
ties.  And  in  cafe  of  failure  of  the  iffue  of  the 
body  of  her  faid  ^laughter  C.  F.  then  to  the  ufe  of 

[a)  Tippen  i;.  Cofin,  fupra.  {h)  i  Eq.  Abr.  383.  c.  4.  Vln. 
FOl.  8.  fol.  262.  caf.  19.  Lady  Jones  1/.  Lord  Sa^  aad  Seat,  2  Bro. 
Caf.  Pari.  4$8^ 

Lady 
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Lady  y.  After  the  dcceafe  of  the  tcftatrir  C.  F.  and 
her  hufband  fuffcrcd  a  recovery  of  the  lands,  and  fh^ 
afterwards  died  without  iflue  j  upon  her  dcceafe 
Lady  J:  clainned  the  lands  under  the  will,  by  virtue 

of  the  remainder  thereby  limited  to  her. 

• 

It  was  contended  for  the  plaintiff  (Lady  J  )  that 
C  F.  took  only  a  /r^^-eftatc  for  life  by  the  will,  with 
a  contingent  remainder  to  the  heirs  of  her  body   in 
tail-general  j  that  the  direftion  to  the  truftees  to  pay 
the  refidue  of  the  rents  fc?r.  to  the  proper  hands  of 
C  F.  who  was  a  married  woman,  gave  her  a  mere 
trufti  and  hot  a  uje  executed  by  the  (latute.     It  was 
a  truft  for  \itxjeparate*uje^  and  to  conftrue  it  ah  ufc 
executed,  would  be  to  fubjecl  it  to  the  power  and  con-   * 
fyo]    troul  of  her  hulband.     That  the  ftibfcquent  limita- 
tion to  the  heirs  of  her  body  feverally  ^c.  was  a  uJe 
executed  by  the  ftatute,  and  could  not  be  confolidated 
with  the  precedent  truji  limited  to  C  F.  for  life,   fd 
as  to  create  an  eftate  tail  in  her.     That  the  fubfe- 
quent  words,  in  cafe  of  failure  of  ijfue  of  the  body  of 
C.F.  then  to  Lady  J.  fef^.  did  not  create  an  eftate- tail 
in  C.  F.  by  implication,  nor  enlarge  the  precedent 
eftate,  becaufc  no  ItgaleA^tc  vefted  in  C.  F. — On 
the  other  ftde,  it  was  contended,  that  the  legal  eftate 
pafled  to  the  truftees  and  their  heirs  ;  and  if  it  paflTed 
infee^  then  all  the  fubfeqiient  ufes  were  ufes  upon  a  ufe, 
and  confcquently  trufis  not  executed  by  the  ftatute; 
and  if  the  eftate  given  to  C.  F.  for  life,  and  the  fub- 
fequent  limitation  to  the  heirs  of  her  body^  were  both 
trujlsy  they  might  be  confolidated  together,  and  create 
an  equitable  eftate- tail ;  and  that  in  this  cafe,  either 
both  the  e Rates  were  executed,  or  neither. 

But 
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But  Lord  ChaoceHor  King  was  of  opinion,  that  by 
the  words  of  the  will  the  u/e  was  executed  in  the 
truftces  and  their  heirs  during  the  life  of  C,  F.  and 
that  Ihc  had  only  a  truji  in  the  furplus  of  the  rents  arid 
profits  during  her  life;  bvt  that  by  the  fubfequent 
words,  vix.  that  the  trufiees  fhould  fiand  Jeifed  to  the 
ufc  of  tie  heirs  of  the  body  of  C.  F.  JubjeEi  to  Jbe  pay^ 
mtnt  of  the  annuities  &c.  the  ufe  was  executed  in  the  [71] 
perfons  Intitled  to'take  by  virtue  thereof,  chargeable 
with  the  ^jayment  of  the  annuities;  and  therefore 
there  being  only  a  trufi-eflate  in  the  ancefior^  and  an 
life  executed  in  the  heirs  of  her  hody^  thole  different  in-, 
tcr^fts  could  not  unite,  fo  fis  to  create  an  eftate-tail  by 
-  operation  of  law  in  the  anceftor ;  and  he  decreed  ac- 
cordingly for  the  plaintiff. 

There  was  another  cafe  before  Lord  Hardwickey 
which  from  its  alliance  to  the  above  in  refped  of  the 
conftruftion  upon  a  trufi^  for  what  is  ftiled  i\it  Jeparate 
ufe  of  a  feme  covert,  may,  1  think,  without  impro- 
priety be  introduced  in  this  place;  though  otherwife 
I  (hould  rather  arrange  It  in  that  clafs  of  cafes,  wherein 
the  Court  of  Chancery  has  aflumed  a  latitude  of  con- 
ftruftion  in  the  execution  of  trufts^  beyond  the  limits 
generally  admitted  in  other  cafes  ;  and  held  the  rule, 
that  unites  the  edate  of  freehold  in  the  anceftor  with 
the  fubfequeiit  limitation  to  the  heirs  of  the  body,  {c) 
controlable  by  arguments  of  intention,  that  would  not 
have  been  allowed  the  fame  effedt  in  refpeft  to  legal 
eftaces.  Of  which  cafes  I  (ball  have  occafion  to  treat 
hereafter. 

(r)  Vide  infra,  p.  122,  4  feq. 

The     • 
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The  cafe  I  am  now  fpeaking  of,  was  a  dcvifc  to 
traftees  to  convey  to  the  uje  of  the  teftator's  daughter^ 
for  the  term  of  her  natural  life,  (d)  and  fo  as  (he 
r<y2l  alone  ot  fuch  pepfon  as  (he  Diould  appoint,  fliould 
take  and  receive  the  rents  and  profits  thereof,  and  fo 
as  her  hulband  was  not  to  intermeddle  therewith  5  ancT 
from  and  after  her  deceafe  in  truft  for  the  btirsof  the 
body  of  the  faid  daughter  for  ever. 

The  principal  queilion  is  ftated  to  have  been,  whe* 
thej-  the  truft  was  executed  or  executory  ?  (je)  for  that 
if  executed  the  daughter  was  then  tenant  in  tail  and 
her  hufband  intidcd  by  the  curtefy  5  the  contrary  if 
executory  only. 

Lord  Hardwicke  confidered  the  truft  as  executory y 
that  the  whole  direftion  fell^upon  the  court,  and  they 
were  to  direft  how  the  parties  were  to  convey.  That 
the  court  had  taken  much  greater  liberties  in  the  con- 
ftrudion  oi  executory  trufts  than  where  the  trufts  were 
aftually  executed^  and  the  point  which  had  governed 
them  had  been  the  intention  of  the  teftator.  That  if 
the  wife  had  been  intitled  to  an  eftate-tafi,  the  huf- 
band muft  have  been  intitled  to  be  tenant  by  the 
curtefy.  (f)  Notwithftanding  the  court  by  their  au- 
thority, might  have  prevented  the  huiband  Ifrom 
meddling  with  the  rents  and  profits  during  the  life  of 
the  wife,  1  hat  as  it  was  plainly  the  intention  of  the 
teftator  fhat  the  hufband  Ihould  have  no  manner  of 
benefit  from  the  eftate  cither  in  the  life-time  of  the 

{ft)  Roberts  v.  DIxw'ell,  i  Atk.  607.      {#)  Vide  Garth  v.  Bald- 
win, infra,  i86.     (/)  Vide  Pitt  v.  Jackfcn,  infra,  7a. 

wife 


Vife  or  after  her  deceafc,  (for  iaimediately  upon  clie  [^3] 
dcGcafc  of  the  wife  it  was  to  be  cmwyed  vt  irufi  for 
^the^jrj  Qf  bit  body)  the  buiband  of  confequence  was 
abfolutely.  excluded  i  for  a  tenancy  by  ihe  curcefy  de- 
pended abfolutely  on  an  eftate-cail.  And  be  therefore 
decreed  the  eftate  to  be  conveyed  to  the  eldeft  ion  of 
the  daughter  and  the  heirs  of  his  body,  with  remaiii^ 
der  to  the  fccond  fon  and  the  heirs  of  his  body* 

In  the  lad  noticed  cafe  htb  limitations^  as  well 
that  to  the  daughter  for  life  as  that  to  the  heirs  ofber 
hdy  were  mere  trufts^  the  legal  eftate  being  devifcd 
to  the  truftees  in  truft^  to  convey^  &c.  which  precluded 
all  room  for  confidering  the  limitation  to  the  heirs  of 
the  body  2L  uk  txtCMtcdy  as  in  the  preceding  cafes; 
and  confequcntly  there  did  not  exift  that  difference  in 
the  qualities  of  the  two  eftates,  to  prevent  their  unioi^^ 
which  governed  the  decifions  in  thofe  cafes.  It  is 
true  the  fame  rule  of  union  generally  operates  in 
equity,  where  both  the  limitations  are  of  the  equitable 
efiate,  (as  I  (hall  have  occafion  to  (hew  by  and  by»)  {g) 
except  in  cafes  where  circumftances  indicative  of  a 
contrary  or  incompatible  intention  are  admitted  to 
vary  the  conftrudionj  of  which  number  Lord  Hard-- 
ivicke  confidcred  the  cafe  I  have  been  mentioning. 


From  the  tivo  laft  cafes  it  appears,  that  a  truft  for 
the feparate  ufe  of  a  feme  covert  for  her  life,  does  not 
fo  fpecifically  differ  from  a  general  truft  for  her  for 
life,  as  to  prevent  its  union  with  a  fubfequent  truft  for 
the  heirs  of  her  body ;  othcrwifc  the  court'  would 
have  had  no  occafion  for  any  rcfort  to  the  freehold's 

being  a  mere  truj^  and  the  inheritance  an  ufe  executed 

{g)  Vide  infra,  184,  Sc  feq. 

in 
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In  the  firft  cafe,  or  the  intended  exclufion  of  the  h»r 
band  from  all  benefit  after  his  wife's  deceafe  in  the  !&£ 
cafe>  as  the  ground  of  decifion.  And  this  conclufiof] 
fcenis  well  founded ;  for  where  iotb  arc  equitatleefiatest 
how  can  they  fall  within  the  application  of  adoArinc 
founded  wholly  on  the  different  natures  of  a  Ugal  and 
.  an  equitable  eftate  ? 

It  may  alfo  be  inferred,  from  what  Lord  Uardwicke 
faid  in  the  faid  cafe  of  Roberts  v.  Dixwell,  of  the  huf- 
band  being  tenant  by  the  curtcfy  if  the  wife  had  bcca 
intitled  in  tail,  notwitbftanding  the  court,  by  their  au- 
thority, might  have  prevented  the  hufband/r^w  med^ 
dling  with  the  rents  and  profits  during  the  life  of  the 
V)ife\  that  an  equitable  eflate  tail  in  the  wife  is  not 
inconfiftent  with  a  truft  for  her  feparate  ufe  during 
her  life\  nor  fuch  feparate  truft  of  the  freehold  ab- 
forbcd  or  merged  in 'the  general  truft  of  the  in- 
heritance. 

fyg]  And  accordingly,  \n  a  cafe  where  upon  an  appoint- 
ment of  lands  to  be  purthafed  with  truft  money  to 
.  the  ufe  of  teftator's  daughter  during  her  life,  {V)  for 
\mtxfole  and  feparate  and  peculiar  uje^  remainder  to  her 
children  fcff.  \  it  being  held  that,  in  order  to  effcftuate 
.  the  teftator's  general  intention,  it  Ihould  be  conG- 
dcrcd  to  vcft  ah  eflate  tail  in  her  in  the  lands  direded 
to  be  purchafcd ;  the  court  direded  that  the  money 
fhould  be  laid  out  in  lands,  and  be  fettled  to  the  ufe 
of  truftces  in  truft  for  her  and  the  heirs  of  her  body, 
(he  to  have  the  rents  (sfc.  to  htt  feparate  ufe. 

{b)  Pitt  V.  JackfoD,  1  Brown  Rep.  Cane.  51. 

In 
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In  another  cafe  -(n^ore  fully  dated  in  an  enfuing 
page)  (J)  where  upon  a  devife  in  truft  to  pay  the 
rents  and  profits  to  a  feme  CQVcrt,  for  her /eparate  nfe 
daring  her  natural  life^  and  after  her  deceafe  to  the 
ufe  and  beftoof  of  the  heirs  of  her  body  f^c.  it  was  ob- 
ferired  in  the  argument,  that  the  mother  took  no  k^ 
gal  eftate,  her  heirs  muft  therefore  take  as  furcbafers, 
which  was  not  denied  nor  any  queftion  made  upon  it. 
But  in  that  cafe  there  were  other  words  that  more 
immediately  direded  the  conftruflion. 

And  where  a  teftator  devifed  lands  to  truftees  upon 
traft,  (il:)   that  they  their  heirs  and  affigns  (hould 
yearly,  by   equal  quarterly  payments  by  and  out  of 
the  rents  and  profits  of  the  premiffcs,  after  deducing    [76] 
raUSy  faxes,  repairs  and  expences  pay  Jucb  clear  sum 
as  ihould  then  remain^  to  bis  brother  C.  S.  and  his 
aflBgns,  during  his  natural  H/e^  and  after  his  deceafe 
to  the  u/e  and  behoof  of  the  heirs  male  of  the  body  of 
thcfaid  C  5.  lawfully  to  be  begotten,  as  they  (hould 
be  in  priority  of  birth  ;  and  in  default  of  fuch  iflue, 
remainder  over ;  though  Baron  Eyre  and  Matter  Hoi- 
f^d,  thought  that  the  eftate  for  life  was  executed  in 
C*  S.  yet  Mafter  Hett  differed.     And  upon  a  rehear- 
ing Lord  Chancellor  Tburlow  expreffed  his  opinion, 
ftit  the  truftees  being  to  pay  the  taxes  and  repairs^ 
tnuft  have  an  intereft  in  the  premiffesi  and  therefore 
that  ^t  legal  eftate  for  the  life  of  C.  S.  was  in  them ;  and  ^ 
that  C.  5.  had  only  an  equitable  eftate  for  life,  and  the 
fubfcquent  eftate  being  executed  could  not  unite; 

(0  Vide  Henry  v.  Purcell.      (i)  Shapland  v.  Smith,  i  Brown's 
Rep.  Ckanc.  75. 
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and  of  courfe  that  a  recovery  fufFered  by  C.  Sm  was 
void.  But  if  it  were  only  doubtful,  he  would  not,  hi 
faid,  oblige  the  purchafcr  to  take  fuch  title. 

And  in  a  cafe  in  the  King's  Bench,  (i)  of  a  dcvifc 
to  truftees  and  their  heirs  upon  truft,  to  ftand  feifcd 
of  the  lands  during  the  term  of  the  natural  life  of 
teftator's  fon  J^  to  fuch  ufc  and  behoof  as  after  men- 
,  tioned,  viz.  that  the  truftees  (hould  yearly,  and  every 
year,  during  the  natural  life  of  the  faid  J.  take  and 
[  77  ]    ^^^^i'^^  f^^  rents  y  ijfues^  and  yearly  profits  of  the  premijfes ; 
and  the  teftator  ordered  that  fuch  rents,  iffues  and 
yearly  profits,  (hould  be  applied  for  the fubfifience  and 
maintenance  o^  the  faid  f.  during  his  natural  life  j  and 
immediately  from  and  after  his  deceafc  he  devifedthc 
fame  premifles  unto  the  heirs  of  the  body  of  the  faid  J, 
lawfully  to  be  begotten,  and  for  default  of  fuch  ifluc 
then  to  his  own  right  heirs.     The  court  held  that  the 
ufe  was  not  executed  in  the  teftator's  fon,  but  in  the 
truftees  during  his  life^  from  the  nature  of  the  truft  to 
receive  and  pay  over  the  profits,  and   the  application 
directed  for  the  fubfiftence  and  maintenance  of  the 
fon,  by  which  the  teftator  fcemed  to  invert  the  truf- 
tees with  fome  degree  of  difcretionary  power  in  that 
refpeft.     And  there  being  norhing  in  the  nature  of 
the  truft  to  prevent  the  limitation  to  the  heirs  of  bis 
body  from  being  a  ufe  executed^  they  held  the  two  li- 
mitations did  hot  unite  fo  as  to  give  J.  an  eftate  tail. 

It  may  be  obferved,  that  in  the  above  noticed  cafes, 
which  turned  on  the  different  qualities  of  the  limita* 

(/)  Silvcfter  v.  Wilfon,  2  Durnford  and  Eiill's  Rfp.  p.  444. 
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lions  of  the  freehold  and  of  the  inberitanee,  the  anccf- 
tor's  eftate  for  life  was  an  equitable  efiate^  and  the  X\o 
mitation  to  the  heirs  6?^'.  carried  the  legal  eftate.*    I 
I    do  not  recoUcft  any  decided  cafe  where  thofe  qualities 
I    were  tranfpofed,  vix.   t\it  freehold  a  legal  eftate^  and 
that  to  the  heirs  &c«   zn  equitable  t^dXt ;  as  in  the    [78] 
cafe  of  a  devife  to  one  for  life,  and  after  his  deccafe 
to  the  ufe  of  truftetiy  in  truft  for  the  heirs  of  his  body. 
In  the  decided  cafes,  it  fcems  to  have  been  the  A/- 
ference  between  the  natures  of  the  two  eftates,  ab- 
ftraded  intirely  from  the  order  of  their  limitation,  that 
prevented  their  flowing  into  one.     Where  the  limita- 
tions are  both  legal,  the  eftate- tail   arifes  by  legal 
conftruftion  or  a  rule  of  law ;  -and  when  the  limita- 
tions are  both  equitable  (without  other  ingredients  in 
the  cafe  to  controul  the  conftruflion)  a  fimilar  rule 
is  adopted  by  equity,  to  prcferve  a  uniformity  in  con- 
firuftion.     But  when  both  the  eftatcs  are  not  legal, 
the  application  of  a  legal  conftruSion  or  operation  of  a 
rule  of  law,  which  muft  equally  afFcft  both,  fecms  to 
be  excluded,  by  one  of  the  objeds  of  that  conftruftion 
not  being  a  fubjeft  of  legal  cognizance.     So  when 
both  are  not  equitable  cranes,  their  combination  feems 
to  be  out  of  the  reach  of  an  equitable  conJlru£lion,  to 
which  one  of  the  eftates  is  not  adapted.     A  conftruc- 
tion  that  fhould  unite  the  two  diflimilar  eftatesj  and 
blend  them  into  one>  feems  to  belong  to  a  court  hav- 
ing jurifdidlion  to   give  an  equitable  eftate  all  the 
qualities  or  properties  of  a  legal  one,  or  of  reducing  a 
legal  efia/e  to  the  qualities  and  pr&perties  of  a  mere 
equitable  one-,  or  in  other  words,  of  annihilating  their 
difference,  and  converting  an  equitable  into  a  legal, 
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[79I    °^  *  '^-ff^'  '^^^'^  *"  equitable  efiate-^which  feems  to  be 
the  province  neither  of  a  court  of  law,  nor  of  a  court 
of  Equity.     It  would  be  difficult  perhaps  to  dercril>e 
the   refult  of  fuch    an    heterogeneous   compound. 
Would  it  be  a  legal  efiate  tail  ?  furely  not,  the  legal 
inheritance  not  being  included  in  it.     Would  it  be  an 
equitable  eftate  tail  ?  That  would  be  inconfiftcnt  witln 
the  anccftor's  legal  eftate.    If  it  be  fuggefted,  that  the 
legal  eftate  in  the  anceftor  includes  the  beneficial  in- 
tereft  in  him,  to  which  the  equitable  inheritance  might 
attach,  the  queftion  is  how  or  upon  what  principle  of 
law  or  equity  are  >ye  to  fe par  ate  this  fuppofed  benefit 
cial  intereft  from  the  legal  eftate  in  the  anceftor,  fo  as 
to  confidcr  him  feifed  of  an  equitable  eftate  ?    His 
eftare  for  life  is  one  intire  ellate  for  bis  own  benefit  not 
cloaked  or  conneded  with  any  truft^  upon  which  to 
ground  any  diftindion  between  the  legal  and  beneficial 
intereft.     How  are  we  to  deem  a  man  a  truftee  for 
himfclf,  where  no  truft  at  all  ever  exifted  or  affcdled 
the  eftate  veiled  in  him  ?  (») 

It  appears,  that  this  rule  of  the  fubfequent  limita- 
tion to  the  bei^s  ISc.  vefting  in  the  anceftor  when  he 
takes  a  preceding  freehold,  prevails  equally  in  limita- 
tions upon  furrenders  of  copyholds.  For  where  a 
man  furrenders  to  the  ufe  of  himfclf  for  life,  remain- 
der to  another  in  tail,  remainder  to  the  right  heirs  of 
the  furrenderor;  (»)  there  his  heirs  (hall  have  it  by 
defcent,  fer  Coke.  And  where  A.  feifed  of  a  copyhold 
in  fee,  furrendered  it  to  the  ufe  of  his  will,' and- after- 
wards devifcd  it  to  B.  for  life,  the  remainder  to  his 

{m)  Vide  Gilb.  Ten.  254.       («)  Vide  Cafe  of  Allen  v.  Palmer, 
I  Leon.  IOC, 
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heir  of  his  body  begotten  forever;  (0)  it  was  ad- 
judged, that  the  heir  of  B.  took  by  dcfcent  and  not  by 
purchafc. 

So  where  A.  furrendered  a  copyhold  eftate  to  the 
ufc  of  his  will,  and  then  devifed  it  to  B.  for  life,  and 
after  his  deceafe  to  the  heirs  of  his  body.  B.  died  in 
tcftator's  life-time  after  making  the  will,  and  it  was 
held  the  heir  of  his  body  could  take  nothing,  (p)*  for 
it  Was  a  devife  in  tail  co  B.  and  the  words  *'  heirs  of 
his  body"  were  words  of  limitation;  and  that  its  be- 
ing copyhold,  where  the  devifec  was  living  at  the 
time  of  the  furrender,  made  no  difference. 

In  a  cafe  noticed  by  Jtkynsy  (q)  upon  a  furrender  of 

a  copyhold  to  the  ufe  of  the  hu(band  for  life,  then  of 

the  wife  for  life,  and  of  the  heirs  of  the  bodies  of  the 

hufband  and  wife,  remainder  in  fee  to  the  ufe  of  the 

furvivor,  it  is  faid,  the  limitation  did  not  veft  an  ab- 

folute  cftate-tail  in  the  wife  who  furvived,  but  only 

gave  her  an  cftate-tail  offer  puffibility  of  ijfue  extiniiy 

and  that  the  eftate-tail  vefted  in  the  perfon  who  waa 

heir  of  the  bodies  of  both  hufband  and  wife.    The  rea- 

fons  for  this  opinion  are  not  mentioned  ;  indeed  it  is 

not  ftated  ihat  it  >yas  the  lefolution  of  the  court,  nor 

(•)  1  Roll.  Abr.  794,  p.  6.  Style,  244,  273.  Paufcy  v.  Lowdall, 
and  vid.  Gilb.  Ten.  254.  {p)  Bufby  i\  Greenflatc,  Strange, 
445-        (f)  ^  Atkyns,  101.     Sutton  ik  Stone. 


[3i] 


*  Vide  iiinilar  point  in  freeholds  in  Goodii^ht  v.  M^'right,  infra, 
fol.  124.  HoJ^^fon  V.  Jmbrrfc,  inffa,  139.  And  vide  WlAte  y, 
Jflfi/e  in  the  Houfc  of  Lords  in  1782,  and  1  Broavn.  Rcj).  Cbajic^ 
219.  ia  the  oote, 
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ddes  it  appear  whether  that  point  entered  the  qucftion 
then  before  the  court ;  and  f  mud  confefs^  I  chink  it 
is  no  eafy  matter  to  account  for  fuch  an  opinion. 

The  limitation  to  the  heirs  of  the  bodies  of  the  iarcn 
and  feme,  muft  either  have  been  executed  in  the  taron 
and /r»tf  jointly  as  an  eftate-tail  \n  fojfeffion,  or  bstve 
vetted  in  them  jointly  as  a  remainder-,  unlefs  it  could 
have  been  held  a  contingent  limitation  to  the  beir  of 
both  their  bodies.  In  neither  of  the  two  firft  cafes  couJd 
the  wife  be  tenant  in  tail  after  poffibility  of  ijfue  extinS, 
fo  long  as  any  iJfue  of  her  body  by  b.er  deceafed  bufband 
was  living;  and  if  there  was  any  fuch  ifTue  then  liv- 
ing, it  could  not  veft  in  fuch  iflue  till  her  death,  (r) 
In  the  third  cafe  Ihe  could  take  no  ifi ate- tail  at  ai/, 
and  confequently  could  liot  be  tenant  in   tail  after 
fojftbility  of  iffue  extinSl.     The  only  cafes  in  which  (he 
could  be  tenant  in  tail  after  poffibility  of  iJfue  extina, 
fSal    ^^^  thofc  two,  in  which  it  was  impoflible  there  (hould 
then  be  any  fuch  perfon,  as  the  beir  of  both  their 
bodies.     The  qucftion  being  upon  a  furrender  ol  a 
copyhold,  made  no  difference  in  the  conflrudbion  ;  as 
it  was  agreed  in  the  fame  cafe,  that  furrenders  of 
copyholds  (hould  be  conttrued  in  thp  fame  manner 
as  conveyances  at  common  law.     Now  under  a  fimi^ 
lar  limitation  at  common  law,  I  apprehend,  the  huf- 
band  and  wife  taking  dittindt  and  fucceflive  eftatesfor 
life,  (i)  the  joint  limitation  to  the  heirs  of  their  bo- 
dies would  not  have  been  executed  in  them  in  pof- 
feflion  but  would  have  been  vetted  in  them  jointly,  as 
a  remainder  in  tail ;  that  this  remainder  furviving  to 
the  wife  upon  the  dcceafc  of  her  hufljand,  would  have 

(r)    Vid.  Inft.  27.  b.         (j)  Vide  fupra,  p.  41.    Stfphcw  1'* 
Bretridge. 
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/  merged  her  eftace  for  eftace  for  life,  fo  as  to  make  her 

tenant   in  tail   in  poflfeflion ;  but  (he  having  had  no 

iflue  by  her.deceafed  hufband^or  fuch  iiTuer  being  then 

extind^  would   thereby  have  become  only  tenant  in 

tail  after  poffibility  of  ijfue  extinff. 

In  a  later  cafe  of  a  fettlement  by  the  hufband  pre- 
vious to  marriage,  (/)  of  his  freehold  eftatcs,  to  the 
ufe  of  himfclf  and  his  intended  wife  for  their  lives,  and 
'  the  life  of  the  furvivor  j  and  after  their  deceafe  to  the 
heirs  of  the  body  of  tbefettler  on  the  body  of  his  in- 
tended wife  to  begotten,  with  remainder  to  his  own 
right  heirs  j  in  which  he  covenanted  to  furrendcr  his    [83] 
copyhold [yt)\\z\i  was  of  inheritance  defcendible  by  the 
cuftom  of  the  manor  to  xhcyoungeftf^n)  to  the  ufe  of 
himfelf  and  his  intended  wife,  and  the  heirs  of  their 
two  bodies  to  be  begotten,  in  like  manner  and  to  the 
fame  ufes^  as  the  freehold  lands  and  tenements  therein 
before  mentioned,  were  fettled  and  conveyed:  and 
after  the  marriage  furrcndcred  the  copyhold  to  the 
ufe  of  himfelf  and  wife  for  their  lives,  and  the  life  of 
the  furvivor  of  them,  and  after  their  fcver?l  deceafes, 
to  the  ufe  of  the  heirs  of  their  two  bodies ;  and  for  want 
of  fuch  iflue  to  the  ufe  of  himfelf  in  fe?e.     I>e  Grey 
Chief  Juftice,  faid  it  was  a  mighty  clear  cafe.     That 
there  was  reafon  indeed  10  fuppofe,  the  parties  might 
not  mean  the  two  cftates  to  go  in  a  different  channel. 
!       But  that  was  only  fuppofition,  and  //  certain^  ftill  as 
this  was  a  le^al  e/late^  it  was  not  in  the  power  of  the 
parties  to  alter  the  legal  courfe  of  defcent.     That,  it 
was  an  cftace  executed^  and  feemed  to  be  an  eftate-tail 

^  .  (/)  Roc  v.  Aiftiop,  %  BUckft.  Rep.  1218. 
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in  the  father  and  mother ;  that,  had  it  been  executory, 
and  upon  articles,  then,  according  to  Lord  Hard^ 
wickers  doftrinc   in  DixweU's   cafe^   («)    the   court 
might  have  confidcred  the  word  beir  as    a  word  of 
purcbqfei  but  that  in  the  principal  cafe  it  was  impoA 
fible. — And   Blackftone  Juftice,    held   the     freehold 
clearly  ycfted  in  the  father  only,  in  fpecia]  tail,   and 
[84]    the  copyhold  in  both  father  and  mother  \  and  that  the 
words  in  like  manner  only  meant  that  both  eftates 
fliould  be  intailed. 

It  is  obfervable,  that  this  was  the  cafe  of  an  a£lual 
legal  fcttlemcnt  before  marriage,  in  refpedt  to  the  free- 
holds; and  therefore  the  limitation  of  thofe  lands 
was  not  open  to  the  conftru£tion  oi  articles  to  be  car- 
ried into  ftrid  fettlement.     And  the  fettlement  ol 
the  copyhold,,  though  refting  in  the  covenant  for  fur- 
render,   feemed  intimately  blended  with  that  of  the 
freehold,  as  part  of  one  and  the  fame  fettlement;  bc- 
fides  that,  the  limitations  of  the  (urrtndcr  agreed  upon, 
were  expref^ly  referred  to  the/a;ne  manner  and  ujes  as 
the  freeholds  were  fettled  j  and  therefore  could  not, 
confidently  with  the  exprcfs  terms  of  fuch  a  ftipula- 
tion,  be  limited  in  ftridt  fettlement,  on   the  ijfue  as 
purcbaferSy  when  the  fettlement  of  the  freeholds  gave 
an  eftatetail  to  the  parent.     And  there  was  no  other 
conftruftion  by  which  the  defcent  of  the  lands  to  the 
youngeft  fon,  could  be  avoided.     This  takes  it  out 
of  the  authorities  of  the  cafes  hereafter  treated  of,  (x) 
where  marriage  articles  are  carried  into  execution  by 
way  of  llria  fettlement,  and  accounts  for  the  diftinc- 

X«)  Supra,     (jr)  Infra,  125.  &  fcq. 
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tion,  by  the  Chief  Jufticc,  between  this  cafe  as  of  an 
cftate  executed^  and  one  executory  on  articles. 

And  where  an  eftatc  for  life  is  limited  either  to  the  [85] 
father  or  mother  only^  and  the  fubfequent  limitation 
is  to  the  beirs  of  both  their  bodies,  the  conftrudion 
is  the  fame  in  regard  to  copyholds,  as  we  have  before 
found  it  to  be  in  the  cafe  of  freeholds;  {y)  viz.  the 
fubfequeiit  limitation  does  not  yeft  in  the  ancefior 
taking  the  eftate  for  life,  but  is  a  contingent  remain- 
der to  the  beirs  of  the  bodies  of  both  father  and  mo- 

dicr. 

Thus  where  A.  feifed  of  copyhold  lands  in  fee,  fur- 
TCndcred  them  to  the  ufe  of  D;  (2)  and  of  the  wife  of 
A.  jor  their  fives,  and  afterwards  to  the  ufe  of  the 
heirs  of  the  bodies  vf  A.  and  his  wife\  upon  a  queftion 
in  cjcftment,  whether  this  fubfequent  limitation  to 
the  heirs  of  the  body  of  A.  and  his  wife  vetted  an 
cftatc-tail  in  the  wife  of  A.  it  was  held  that  it  did  not, 
but  was  a  contingent  remainder  to  the  heirs  of  both 
their  bodies. 

So  again  in  a  much  later  cafe,  (^j)  where  J.  S.  be- 
ing feifed  in  fee  of  copyhold  lands  according  to  the 
cuftom  of  the  manor  furrendcred  the  fame  to  the  ufe 
ofM.  his  then  intended  wife,  and  the  heirs  of  their 
^w  bodies  lawfully  to  be  begotten,  and  for  default  of 
fuch  iffue,  to  the  ufe  of  the  right  heirs  of  the  faid 
7«  ^-  The  marriage  took  effed,  and  afterwards  Af. 
^as  admitted  tenant  to  the  lands  according  to  the 

0)  Vide  p.  44.  fupra.  («)  Lane  v.  Pannd,  i  Roil.  Rep.  238. 
J'7'438.  [a)  Frogmorton  on  demife  of  Robinfon  v.  Wharrey, 
3  Wlf.  125.  144.     2  Black.  Rep.  728. 
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[86]   furrender.     Upon  a  trial  in  cjcftmcnt,  the  queftion 
was,  what  eftace  the  wife  took  under  (he  furrender  ? 
It  was  contended  for  the  plaintiff  in  the  caufe,  that 
this  was  an  eftate  in  fpccial  tail  executed  in  M.  the 
wife.     On  the  defendant's  fide  it  was  inGfted,   that 
M.  only  took  an  eftate/(?r  ///!?,  with  contingent  remain^ 
der  to  the  heirs  of  the  bodies  of  the  hufband  and  tvife. 
And  upon  a  cafe  dated  for  the  opinion  of  the  court 
of  Common  Pleas,  that  court,  after  hearing  two  ar- 
guments, and  taking  time  to  confider,  <]etermined  in 
favour  of  the  defendant. 

But  here,   it  may  be  obferved,   a  diftinflion  was 
taken  by  Coke^  between  a  limitation  upon  a  furrender 
by  a  copyholder  in   fee   to  his  own  heirs-general, 
where  he  takes  Ti  preceding  ejiate  of  freehold  himfelf, 
and  the  like  limitation  where  hd  takes  no  preceding 
freehold  t^zit'y   a  diftinftion  which  certainly  has  no 
place  in  refpeft  to  freehold  lands,  {b)     In  freeholds, 
wc  have  fecn,    where  the  cftate   moves   from   the 
grantor,  the  ultimate  limitation  to  his  heirs-general, 
though  the  anceftor  takes  no  preceding  freehold,  will 
be  a  reverfion  in  him,  and  part  of  the  old  eftate,  and 
the  heir  will  take  it  by  dcfcent  j  but  in  refpcdt  to  co- 
pyholds. Coke  held  it  to  be  otherwife.     And  where  a 
copyholder  furrendercd  his  lands  to  the  ufe  of  a  tlran- 
rg^l    ger  for  life,  remainder  to  the  ufe  of  the  right  heirs 
of  the  copyholder,  who  afterwards  furrendcrcd  his 
ffuppofed)  reverfion  to  the  ufe  of  a  ftranger  in  fee, 
and  died,  (r)  and  the  tenant  for  life  died,   and  the 
right  heir  of  the  copyholder  entered;— according  to 

(h)  Vide  p.  68.  fupra.     {c)  Allen  i;.  Palmer^  i   Leon.  loi. 

C.   Ij2. 
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C#i^— Nothing  remained  in  the  copyholder  upon  his 

firft  furrcndcr  5  but  the  fee  was  refcrvcd  to  his  right 

heirs  j  for,  faid  Coke^  if  he  had  not  made  any  fecond 

furrender,    his  heirs  would  be  in,  not  by  dejcent^  but 

by  furcbafe.     And,  he  faid,  the  common  difference 

was,  that  whece  the  furrender  was  to  the  ufc  of  bim^ 

Jelf  f9r  life^  (d)  and  afterwards  to  another  in  tail,  the 

remainder  to  the  right  heirs  of  the  furrendcror,  there 

the  heirs  (hould  have  it  by  dejcent\  but  otherwife,  {e) 

where   the  Jurrenderor  had  not  an  eft  ate  for  life  or  in 

tail  limited  to  him ;  for  then  his  heir  Ihould  enter  as 

zpurcbafer,  as  if  fuch  ufe  had  been  limited  to  the  right 

heirs  of  a  ftranger. 

The  only  ground  upon  which  I  can  account  for 
Coke*s  opinion,  that  the  heir  (hould  take  by  purcba/e  ' 
and  not  by  dcfcent^  in  the  cafe  where  copyhold  lanc|s 
are  limited  back  to  the  heirs  of  iht Jurrenderor^  he 
taking  no  preceding  eftate  of  freehold^  is,  the  fuppoG- 
tion  that  an  entire  new  eftate  is  created  ,and  derived 
under  the  ufes  of  the  furrender,  throughout  the  whole 
of  them;  and  that  no  eftate  taken  under  thofe  ufes 
is  any  part  of  the  old  eftate.  And,  indeed,  if  the  [88] 
ufes  of  a  furrender  derived  their  effeft  entirely  from 
admittance,  (till  which  it  feems  agreed  that  the  old 
eftate  remains  in  the  furrenderor)  that  admittance 
being,  if  confidered  independently  of  the  furrender, 
znew  copy  or  grant  from  the  lord,  it  would  fecm  to 
follow,  that  the  eftates  derived  under  and  held,  by 

(d)  Vide  this  diftinftioQ  referred  to  i  Durnford  and  Eafl's  Rep. 
^34-  (0  Vide  Gilb.  Ten.  256,  where  this  latccr  pofition  is  jullJy 
qaeJlioned. 

fuch 
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fuch  new  copy  or  grant,  would,  ftriftly  fpeaking,  be 
new  eftates. 

But  the  notion,  on  which  the  above  noticed  opi- 
nion of  Coke  fcems  to  have  proceeded,  that  the  eftates 
derived  under  the  ufcs  of  a  furrender,  are  new  eftates 
throughout,  or  any  further  than  they  differ  from  the 
cftatc  in  the  furrenderor  at  the  time,  feems  decidedly 
exploded  by  modern  decifions. 

Thus  where  a  copyholder  of  inheritance,  upon  his 
marriage,  furrcndered  his  copyhold  lands  to  the  ufc 
of  himfclf  and  his  heirs  till  the  marriage,  then  to  the 
ufc  of  himfclf  for  life,  rcniaindcr  to  the  ufe  of  his 
wife  for  life,  remainder  to  the  ufe  of  their  child  or 
children  according  to  their  appointment,  remainder 
to  the  heirs  of  his  body,  by  his  intended  wife,  and  in 
default  of  fuch  iflue,  to  the  ufe  of  himfelf  his  heirs 
and  afllgns  for  ever.  (/)  The  marriage  took  effcft; 
after  which  he  furrendered  the  lands  to  the  ufc  of  his 
[89]  will.  He  afterwards  made  a  will,  difpofing  of  all 
his  freehold  and  copyhold  lands  to  his  wife  and  her 
heirs.  Some  years  after,  he  and  his  wife  were  admit- 
ted under  x\\t  firft furrender ,  habendum  to  him  for  life, 
remainder  to  her  for  life.  After  the  hufband's  death, 
without  iffue,  his  widow  was  admitted  under  bis  will^ 
and  furrendered  to  the  ufe  of  her  own.  And  the 
queftion  was.  Whether  her  devifec  was  intitlcdj  the 
heir  at  law  of  the  hufband  contending,  that  the  fur- 
render  to  the  ufe  of  his  will  operated  only  on  his  old 
eftate  in  fee,  and  not  upon  the  new.  eftate  he  acquired 

(/)  Roet;.  Griffiths,  \  Burr.  1952. 
:  2  by 
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by  the  Juhjequent  admittance  under  the  furrcnder  on 
bis  marriage;  and    that  the  fubfcquent  admittance 
was  a  revocation  of  bis  will.     Lord  Mansfield  obferv- 
ing,  that  it  had  been  argued  on  ihtfoot  of  ii  revo- 
catioTiy  and  that  the  lord  took  from  the  furrcndcror 
and  re-granted  him  again  the  whole  eflate^  and  that 
this  amounted  to  a  revocation,  faid,,that  an  intention 
to  revoke^  might  indeed,  if  it  had  fufficiently  appear- 
ed, have  made  a  very  different  cafe.     But  it  was  clear 
that  the  teftator  had  no  fuch  intention.     The  change 
of  efiate  was  therefore  the  only  objeftion  in  the  cafe. 
That  where  a  man,  feifcd  of  an  eftate,  makes  his  will 
and  dcvifes  it,    and    afterwards   conveys  it  entirely 
away,   though  he  takes  it  back  by  the  fame  inftru- 
ment,  or  by  a  declaration  of  ufe,  it  was  a  revocation; 
becaufe  he  had  departed  with  his  whole  eftate  \  but    i-gQ-i 
that  the  principal  cafe  did  not  come  within  the  rule. 
The  teftator  had  a  reverfton  in  fee  in  him;  and  though 
he  limited  it  to  himfclf,   the  words  did  not  operate-, 
for  the  ufe  refulted  by  operation  of  law.     That  rever- 
fion  in  fee,*was  the  only  fubjeA  matter  of  the  devife. 
The  admtfjion  muft  follow  the  furrender.     It  was  no 
re-ad'miflion  to  his  reverfion ;   it  effeduatcd  the  ufes 
limited^   but  left  the  reverfion  as  it  was.     That  there 
was  no  conveyance  of  the  fee,  no  taking  back  an  eftate 
in  it.    And  all  the  Judges  agreed,  that,  after  the  fur- 
rcnder to  the  ufes  of  the  fettlement,  the  reverfion  ftill 
continued  in  the  huft)and ;  and  that  no  alteration  or 
change  of  eftate  happened  in  the  cafe.  '  " 

And  again,  where  /.  being  feifed  in  fee  as  a, copy- 
holder, furrcndercd  the  lands  to  the  ufe  of  T'.  and  E. 

his    . 
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his  wife,  (g)  during  their  lives  and  the  life  of  the 
longer  liver  of  them,  and  afterwards  to  the  ufe  of  the 
right  heirs  and  afligns  of  the  faid  T.  for  ever.     Ac 
the  fame  court  T.  and  £.  were  admitted  to  hold   to 
them  and  the  heirs  of  the  faid  T.  according  to  the 
furrender  j  and  2".  thereupon  furrendered  the  lands 
to  the  ufe  of  his  will;  E.  died,  leaving  her  hulband 
T.  and  ifluc  by  him,  two  fons  A.  and  B.i  afterwards 
y.  upon  an  intended  marriage  with  S.  furrendered 
19']    the  fame  lands  into  the  hands  of  the  lord,  to  the  in- 
tent that  the  lord  (hould  re-grant  the  fame  to  and  for 
the  fcvcral  eftates,  ufcs  i^c.  following,  viz.  to  the  ufc 
of  ?*.  and  his  heirs  till  the  marriage ;  and  after  the 
folemnization  thereof,  to  the  ufe  of  T.  and  S.  his  wife 
during  their  natural  lives,  and  the  life  of  the  longer 
liver  of  them,  and  after  thedeceafe  of  the  longer 
liver  of  them,  to  the  heirs  of  their  two  bodies  lawful- 
ly to.  be  begotten,   and  for  want  of  fuch  iffue,    to  the 
right  heirs  of  the  /aid  T.   for    ever.      The   mar- 
riage between  T.  and  S.  foon  after  took  efFeft,  but  no 
admittance  was  ever  had  under  the  laft  fd^render  du- 
ring their  joint  lives. 

After  the  marriage  T.  made  his  will,  by  which  he 
dcvifed  the  lands  to  5.  his  wife  for  life,  and  after  her 
dcceafc  to  B.  his  youngcft  fon  and  M.  his  wife,  for 
their  lives  and  the  life  of  the'longeft-  liver  of  them ; 
afterwards  T.  died,  leaving  S.  his.  widow  without  any 
iffue  by  her;  S.  was  afterwards  admitted  to  the  lands 
by  virtue  of  the  laft  furrender,  to  hold  to  her  and  her 

{g)  Thruftout  on  demife  of  Gower  v.    Cunningham,  Mich. 
-  Term,    1775.     Vide  fame  cafe,  more  briefly  reporicd,  2  Blackft. 
Rep.  I0|6. 

afligns 
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affigns  accordinjg  to  the  faid  furrender;  and  fome 
time  after  A.  the.eldeft  fon  and  heir  at  law  of  the. 
faid  teftator,  was  adoiicted  to  the  rcvcrfioh  in  fee  ex- 
pcAant  on  the  deceafe  of  the  faid  «9.-;  afterwards, 
upon  the  death  of  S.y  B.  the  youngeft  fon  of  the  faid 
tcftator  being  then  dead,  his  widow  M.  was  admitted 
for  her  life  under  the  teftator's  will,  and  the  firft  fur-  [92] 
render  to  the  ufc  thereof;  and  brought  ejcdment  for 
the  lands  againft  the  defendant,  who  clainned  under 
j1.  the  tcftator*s  heir  at  law.  Upon  the  trial  at  the 
afldzes,  a  vcrdid  was  found  for  the  plaintiff,  fubjeft 
to  the  opinion  of  the  court  of  C.  P. 

It  was  infilled  for  the  plaintiff,  that  the  ufcs  of  the 
laft  furrender  created  new  eftates  fo  far  only  as  they 
differed  fronn  the  eftate  which  was  in  the  furrendcror 
at  the  tinne  of  that  Airrendcr  j   that  no  alteration  of 
the  old  eftate  was  effcfted  by  that  furrender,  further 
than  to  fupply  the  eftates  limited  by  the  furrender  to 
T.  and  his  wife  S.  and  the  heirs  of  their  two  bodies; 
that  the  ultimate  limitation  to  the  heirs  of  the  furren- 
dcror was  part  of  his  old  eftate,  which  he  had  in  him 
at  the  time  of  the  firft  furrender  to  the  ufe  of  his 
will;  and  as  fuch,  it  continued  fubjeft  to  be  dif- 
pofcd  of  by  his  will  under  that  furrender:  That  T. 
dying  without  iffue  by  S.  the  dcvifc  to  his  youngeft 
fon  B.  and  his  wife  Af.  after  the  deceafe  of  S.  the  tef- 
tator's  widow,  was  a  difpofition  out  of  that  reverfion 
in  fee,  which  was  part  of  his  old  eftate  that  paffed  by 
the  faid  furrender  to  the  ufe  of  his  will;  and  therefore 
M.  the  widow  of  B.  was  intitled  under  the  faid  will, 
and  furrender  fo  made  to  the  ufe  of  it. 

On 
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[93]       Of^  the  other  hand  it  wav  contended,  that    the 
eftates  derived  under  the  new  furrender  upoa  ihe    fc- 
cond  marriage  were   new  eftates  throughout ;  -^and 
among  the  reft,  the  limitation  to  the  heirs  of  T.  was 
a  new  eftate  in  remainder  in  fee  acquired  to  him^ 
and  was  no  part  of  the  eftate  which  he  had  before 
furrcndered  to  the  ufe  of  his  will ;  and  confequenriy 
could  not  be  affcfted  by  that  furrendcr;   and  there* 
fore  y.  not  having  furrcndered  this  new  eftate  to  the 
ufe  of  his  will,  was  not  enabled  to  devifc  it  from  his 
heir  at  law.     That  though  3".  was  never  admitted 
under  the  lafl  furrender,  yet  the  admittance  of  his 
widow  after  his  deceafc  under  that  furrender,  being 
.  the  admittance  of  thofe  intitlcd  in. remainder  under 
the  fame  furrender  (namely,  the  right  heirs  of  the 
teftator),  the  heir,   by  that  admittance,  came  in  of 
the  new  remainder  in  fee,  limited  to  his  father  by  the 
ufes  of  the  furrender,  to  which  that  admittance  re- 
lated.    And  although  the  old  eftate  remained  in  the 
furrenderor,  till  the  admittance  under  the  new  furren- 
der j  yet,   that  after  the  admittance  of  the  widow,  the 
old  eftate  had  no  longer  any  cxiftence  at  all;  that  ad- 
mittance having  completely  pafled  the  lands  to  the 
ufcs  of  the  laft  furrender,  under  which  A,  the  eldeft 
fon  was  intitlcd  co  the  land  as  heir  at  law  to  his  fa* 

ther. 

» 

r  1  But  it  was  the  unanimous  opinion  of  the  court, 
,that  the  limitation  to  the  right  heirs  of  T.  in  the  laft 
furrender,  vJ2i%  part  of  bis  old  ejiate^  and  asfuch,  that 
he  was  well  enabled  to  devife  it  by  the  former  fur- 
render to  the  ufe  of  his  will;  ^nd  the  court  ac* 
cordingly  gave  judgment  for  the  plaintiff. 

It 


tt  is  bb^CNKy  that  in  the  lift  cafe  the  #1^1  befrig 
fitijk^nt  to  the  ibrrendtr  ina<le  upon  the  marriage^ 
the  quefttOA  did  not  in  any  degree  turn  upon  the 
doArine  of  nvHsti^ns  of  wllls^  iiirhich  eiicered  the  cafe 
iaft  before  noticed.     But  the  douiit  WaSi  ^pon  th^ 
eflPea  of  the  frioMng  jUntndir  by  t.  to  the  ufe  of 
his  will,   in  regard  to  its  enabling  him  to  devife  the 
fitmmuler  snfu,  liiniced  to  hini  by  ihtfuhJiquinifMr^ 
tinder  mmde  upon  his  marriage  i  and  depended  on 
the  queftion,  whether  that  limitation  to  his  rigbi  brirs 
was  a  new  {^/e,  or  part  of  his  old  eftati  unafl^Aed 
by  that   furrender?  H^d  it  been  a  nevt  eftate,  ft 
fecms  it  could  not  have  paflcd  by  his  will^  for  want 
«f  being  furrendered  to  the  life  of  his  will  %  btit  as  it 
was  held  to  be  part  of  the  old  eftate,  which  #as  in 
him  when  be  nude  the  furrender  to  the  ule  of  his 
will,  he  was  enabled  to  devife  it  by  virtue  of  that  fur- 
render.   As  to  there  having  been  n4  admitcahce  id 
his  Itfe-time  under  the  Iaft  furrenderj  that  circiim- 
ftance  fecms  to  have  made  no  alteration  ac  all  in  the    [  95  1 
cafe  i  becaufe  the  admiccance  of  his  widow,  after  his 
deceafe»  was  an  admittance  to  all  in  remainder  un- 
der the  fame  furrender,  according  to  the  well  known 
dodrine  in    fuch   cafes;     and   confequentlyj     they 
could  have  come  in  by  relation  under  that  furrender, 
as  if  the  admittance  had  immediately  followed  the 
furrender}  and  accordingly  it  was  obferved  by  J. 
Blackfione,  that  the  cafe  would  have  been  all  one, 
even,   if  upon  the  Iaft  furrender  made  by  T.  he  had 
been  admitted  under  It. 

To  refumc  our  attention  to  the  general  rule  I  affl 

treating  of,  we  are  to  obferve,  that  if  there  be  a  limi« 

Voh4  U  Q  ution 
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Cation  to  s  mtn's  heirs  in*  any  deed,  or  inftrumcnC^ 
and  afterwards  he  acquires  the  freehold,  &?r.  by  oth^r 
conveyance  or  inftrument;    in  this  oafe,  the  t^vo 
eftates  will  not  beconie  united  in  him;  but  the  linrti- 
cation  to  his  heirs  will  ftill  continue  what  it  originally 
was,  a  €9ntingent  remainder^    Thus  where  A.  was  te- 
nant for  life,  remainder  to  the  right  heirs  of  £.,  ^. 
afterwards  granted  his  eftate  to  B.  {h)  (o  that  he  be- 
came tenant /cr  life  of  j1.  remainder  to  his  own  right 
heirs '^  the  eftate  in  remainder  was  not  executed,  for 
it  was  not  conveyed  by  the  grant  of  the  Jirft  grantor, 
but  by  the  aft  oi  another  per/on  after  the  grant. 

r  q6  1  ^^^  '^  '^  ^^^^^  ^  tenant  for  life^  {%)  and  after- 
wards the  reverfion  by  fbme  other  conveyance  be  li- 
mited to  his  heirst  &r*  it  has  been  held,  that  fuch  li« 
mitation  will  not  be  executed  in  him.  So  in  a  cafe 
where  hufband  and  wife  being  feifed  of  a  copyhold 
to  tbem  and  the  heirs  of  the  hufband\  {k)  he,  after  a 
furrender  to  the  ufc  of  his  will,  devifed  to  ^}\t  heirs  of 
the  body  of  the  wife^  if  they  (hould  attain  to  the  age 
of  14  years.  The  court  agreed  that  the  devife  did 
not  operate  as  a  remainder  i  for  though  the  wife  had 
an  eftate  for  life,  yet  this  was  a  new  devife  to  take 
place  after  her  death,  and  not  a  remainder  joined  to 
her  eltate. 

There  was  indeed,  a  cafe  in  Chancery,  where  Lord 
Keeper  fVright  feemed  to  doubt  of  this  point;  and 

{b)  S9  Ed.  3.  cited  2  Leon.  7,  and  Ld.  Raym.  37.  in  Moor  v. 
Parker.  (/)  Vide  Skin.  559.  4  Mod,  319.  LA^  Raym.  37,  in 
Moor  V.  Parker,  infra,  228.     (i)  Snow  v.  Cutler,  1  Lcr.  135. 

faid 
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&id  the  aathorities  were  only  in  the  aflfmidfiv*/  (J) 
that  if  by  th^/ame  deed^  the  c&^ttsfioutd  confortdate;* 
not  negatively,  that  if  by  different  deeds  thej  Jhould 
not;  and  cited  the  cafe  o(  Pibus  and  Mitford^  where 
no  exprefs  eftate  for  life  was  limited^  but  arofe  by 
implication;  and  there  it  was  held,  thic  the  eftates 
were  confolidatcd.    However  the  court  took  tinie  to 
confider.     And,  in  truth,  Lord  Keeper  Wright^  when 
he  faid  the  authorities .  were  only  in  the  affirmative^^ 
Off.  appears  not  to  have  been  apprized  of  the  cafe,  (») 
29  Ed.  3.  cited  by  Holt  in  the  cafe  of  Moor  and  Par^ 
ker,  (nor  indeed  of  HoIt*s  own  opinion  in  the  cafe  of  [  97  1 
Moor  and  Parker)  which  are  direft  authorities,  that 
when  the  freehold  in  the  anceftor,  and  the  limitation 
to  the  heirs,  &c.  are  by  different  conveyances,  they 
will  not  coafolidate.     And  as  to  the  cafe  of  Pihus 
and  Mitford^  though  the  freehold  there  was  by  im- 
plication, yet  that  implication  arofe  upon,  and  was 
the  efeS  of  thtfame  deed  as  contained  the  limitation 
to  the  heirs  of  the  body;    and  confequently  both 
eftates  might  in  that  cafe  be  referred  to  the  fame 
deed.     It  fcems,  Lord  Keeper  fTrigbt  had  not  fuffi- 
cicntly  weighed  the  grounds  on  which  his  doubt  was 
conceived,  and  therefore  took  further  time  to  confi* 
der  of  it.     What  was  the  refult  of  his  further  confi« 
deration  we  are  not  (to  .my  knowledge)  informed. 

Lord  Hardwicke,  it  is  true,  (»)  exprcffed  his  idea, 
that  a  re/ulting  truft  of  the  freehold,  might  be  confi- 
dered  as  a  continuing  precedent  ejlate^  in  connexion 
Vith  contingent  remainders  of  the  trufii  but  would 

(/}  2  Vern.  486.  ClifcoD  v.  Jackfofl,  p.  45.  fupra.  («»}  Pf  95. 
fapn.    (•)  Vide  1  Ack.  596. 

G  2  not 
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HOI  b(|  iuM«HfeO0d  to  give  wf  pofiiive  opipion  to  the 
poinit  ^9^  tkoughc  it  ^eferved  to  be  better  cond* 
4trcd,  by  tc^S6n  of  its  analogy  to  the  cafe  of  Piiur 
.  v»  Mitfprd.  But  ihit  rtfyt&td  an  eflace  by  imflica* 
titm,  trifingon  At/tme  died  thu  created  the  riemaio* 
<|ftri  and  therefore  did  not  reach  the  queftion  upon 
the  conne&ion  of  two  eftates>  creatiJ  by»  or  acquired 
[  98  1  ^^^  dffirmi  inilrUTTienti ;  which  however  feems 
now  to  be  fatiafaAorily  fettled  by  a  late  cafe  in  the 
King's  Bench. 

The  cafe  was  this.  {0)  C  F.  being  feifed  in  fee, 
fettled  the  tands  on  his  (on  T.  F.  for  life,  retaining 
the'revcrfibn  in  himfelf;  and  afterwards  by  his  will» 
itcitiAg  that  he  had  fettled  the  eftate  on  his  fon  T.  F. 
for  the  term  of  his  Natural  life»  he  declared  his  wSfl 
i  wast  and  he:did  thereby  from  and  ^fier  kh  (the  fon's) 
iice^fii,  give  and  deviie  the  fame  to  the'  biirs  male  tf 
his  iedy-btgoitcn  in  lawful  matriagej  and  ii^  default 
^ffuchJflue^Jtheufe.and  behoof  of  the  teftator*! 
own  fccQndj  tbind^irfoustb*  and  iiftH  fons  fucceflirdyi 
in  tvi  tnklfi.  T.  F;  .after  the  oeftator's  death  fy&eftA 
a  recoTt^t '  dcvifed  the  eftaccj   and  died  without 

iffuc*     :,.   :•;',  ■:,/.    ■:      .J  ■        '    •   ".» 

^    c   :.*...'  .  •     -'^^ 

One  of  thejipints  contended  for  was^  that  the  two 

ellatesj  vTt:.  thai  fettled  on  t.  F.fyr  bis  life^  by -deed 

In  his  father's  life-tune,  and  ibai  devifed  to  t^e^|p^ 

MiaU  pf  his^  i'odj^,  hy  hii  father's  will^   linked  ATJ^ 

thereby  created  «l  eftab-iail  in/^. 'A 

faid,  nevef  tb  hatrc  Be<fn  dk'ermincd,  Vliat  two  <^i(Va|« 

in  the  fame  land,  though  by  'dfflfcrcnt.  coinrcyancijii 

(0,  Doe»  leiTee  of  FonnereaU;  if.  Fcmaereaiii  .^AS^*  Rt?*  47^* 
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p^lmUM^  and  both  ttowii^  Uiikh^^^^ 
ftmi]^  1M/ unite«  hord  MansJUU^t  iii^ddiytrifigthe 
opiDion  5^  the  courtj  faid^  they  all  thought,  thtt  th<  [  99  ] 
etfatfefor  life  being  by  $Hi  in/lrumenf,  and  the  liuiita-^ 
tion  in  tail  by  Unctber,  thty  could  nai  utiitti  a^  that 
the  beiri  maU  of  5*.  F.  Would  have  taken  iy  furthajf. 
That  this  was  a  sETTLid  poxnt^  and  they  laid  it.dovn 
as  theJr  clear  opinion/ 

It  may  not  be  improper!  >»  this  place,  to  notice  a  ^ 
cafe  which  occafionally  oc<^m  to  profefliotel  gende^ 
men  in  the  courfe  of  prafiice.  X  mesa  that  of  ati 
eftate  limited  to  one  for  Ufe,  by  detd^,  tod  a  Kmita^ 
tkm  «fierwards»  in  his  Itfettiliey  to  the  hrirs  rf  bis 
Mf^  under  an  executiort  of  a  fHrn^  ^  ofpihimetgf^ 
contained  id  ihmt  deedi  as  a  Kmttatiofi  to  the  ofe  of 
it.  for  lifCt  and  after  his  deeeafe  to  ftidi  tiies  as  B« 
Iball  appoint ;  who  afterwards»  in  Ah  lif^i  appoints 
Iheufeeo  the  right  heii%  of  V*  U)Mi  >^hich  th« 
qorftftm  arifes*  Whether  the  limkations  tiMit  ac^ 
eordbg  to  the  geoeral^  mle^  tiT  the  lattei;  operates  trf 
vaf 'oCcootingent  remaittder  to  t3te  lieif  }  Mr.  iutler^ 
mhts  valdable  Annotatbns  {p)  in  the  laft  edition  of 
Oh  upon  UftkMf,  notiees  this  cafei  add  after 
lUdng  the  argtinfiMrs  in  favour  of  the  utiion  cf  the 
tib  liVtiiratibns  obferVes,  that  tho&  arguments  are 
joqpib  io  tbiiie  obje^^ions,  plarticularly  With  refpeft  to 
the  poBdoh  that  "both  the' limitations  are  $nade  at  the 
jUf^ir^/.  — But  r  think  an  attentive  confideration  of  r  |qq  1 
the  principles  bri  which  the  queftion  turns,  may  ferve 
to  t^vtate  the  influence  of  thofe  objcAions*    1  have 

ifiyUt  fettl.  aofee  it.  Cp,.Lk.  299,  b. 
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knawn  a  coneurrence  of  opinions  of  fome  of  the  firft 
.of  the  profeQiony  at  the  time^  io  favour  of  the  unioa 
.  ^  of  the  limitations^  tinder  the  circumftances  in  queCr 
tion.  It  is  a  concluiton  afforded  us,  by  a  doftrine 
which,  I  apprehend^  has  long  fiace  tranfcended  the 
limits  of  controverfy,  viz.  th^t  the  limitation  of  a 
ufe,  under  an  execution  of  a  power  of  appointment 
contained  in  a  conveyance  to  ufes,  in  general,  ope* 
rates  as  a  ufe  created  by,  and  arifing  under^  that  con* 
veydnce  iijelfi  and  of  courfe  is  the  fubjeft  of  the/am< 
anfiruBiony  fp  far  as  the  time  of  its  taking  effeS  ad* 
mits,  as  it  wppld  have  been  if  exprefsly  fpeciBed  and 
iafcertained.  in  the  original  deed  itfelf*  Thc.pnly  au* 
thoriticsagainfl.  the^uAJon  vf  .the,  e((ate  for  life  and 
liautatipn  to  the  heirs,.  aji;$  cafes  where  thetwo  eftates 
yfcxt. createifihy  or  a^nireJAindtr  different  deeds  or  in- 
ftrumepts;  ^bgjt  if  we  adipit  the  appointnnent,  made 
under  a  power  contained  in  afcttlcmcnt  or  convey- 
lance,  to  bt jf^^irancb  of  liat/ettlement,  mertly  direff" 
ing  the  operation  of  it  quoad  the  ufes  appointed,  the 
limitations  in  fucb  appointment,  are  of  confequence 
fart  of  Jfffh'JettUmetit  or  conveyance,  and  by  rela- 
tion virtMlh  contained  therein  from  the  time  of  the 
•  *  *  ^*  •  ,*  * 

[  loi  ]  .appointment J,  ,on\y  declared  by  way  of  reference  to  a 
Juiffequent  /pecification  thereof.  So  that  the  uf^s  im- 
mediately, contained  in  the  original  fettlement  or  con- 
veyance, and  thok mediately  fupplied  by  the  appoint- 
ment, equally  owe  their  creation  and  effeS  to,  and 
ari/efrom^  and  are  acquired  under,  fuch  original  fc;t- 
tlement  or  conveyance.  If  fo,  the  authorities  againft 
the  incorporation  of  the  two  eftares  when  created  ox 
acquired  by  different  deeds  or  inflruments,  do  not  ap- 
ply to  fuch  a  cafes  which  in  truth  falU  wiihin  tbac 
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cbfsy  wbcKthetwoeftatesarexr/oliri'Or^i^M/^iOy 
aad  are  scqnirid  hy  ihc  fame  died.    The  rule  ex«< 
prcilcs  no  pofitkn^  ia  rcfpedl  ,to  identiiy  aftime  m  tho 
dularing^  but  only  of  U)C  m^niminP  cre^ing  the  two 
limitations;  nor  docs  coiocMeiice  in  timet  qf  the  ac- 
tual Jpe€ifi€4^ion  of  the  feireral  ufes,  appear  eflential 
to  the  union  of  the  two  eftatea;  fince  there  is  no  ne« 
ceffity   for  their  both  vefting  and  taking  effeA  at  the 
Jame  time.    The  common  cafe  of  an  eftatc  to  two  or 
more  for  their  lives,  remainder  to  the  right  heirs  of 
the  furvii^or  of  them ;  and  the  cafe  put  t  hft.  378.  h. 
that  if  lands  be  given   to  two  during  their  joint 
lives,  (y)  remainder  to  the  heirs  of  him.  who  (hall 
die  firft,  the  heir^  of  him  who  (hall  die  firft,  fliall 
have    the  land   hy   defcent^    are    dired    authdriciesj 
that  no  identity  in  point  of  time  of  vejling  of  the 
two  eftates,^  li  requifite  to  the  operation  of  the 
ml*  in  SheJlefs  c^fc.    And  if  an  eftate  limited  under    [  toa  ] 
a  power  of  appointment,  in  a  deed,  is  by  relation  to 
be  confidered  as  fart  of,  and  to  operate  in  the  fame 
manner,  /rom  the  time  of  the  execution  of  the  power ^  as 
if  contained  in  fuch  deed;  then  have  the  original  and 
Supplemental  limitations  every  quality   of  relation 
and  connedlion,  that  they  would  have  had,  if  both 
had  been  fpecified  in  the  original  deed  itfclf,  except 
in  regard  to  thpir  time  of,  vefting  or  taking  effeU^ 
which  the  cafes  lad  put,  prove  not  to  be  efiencial  to 
the  operation  of  the  rule.     And  the  only  inftances 
that  occur  to  me  of  an  eftate  limited  under  a  power 
of  aj^pointment  in  a  deed,  not  operating  from  the 
tike  of  the  execution  of  the  power,  as  if  contained  in 

(y)  Vide  fnpra,  32. 
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Uth  4eto4f  «t«»  in  Amk  cafes  (r)  wfwrc  m  ipipmmw-  i 
ineiit  by  19^/  eWiftr  ftib  by  ciiit  Jkath  of.  the  m^  1 
poiiHiejr  10  the  rfftat0r'$  lirfB-timiri  or  »  precluded  bf 
a  i^^/  to  the  appointee,  «$  heir  of  the  appointor  ^ 
9ml  in  feme  limitation  to  prrfons  not  in  effe^  under 
a  gemal  power  of  appointment  $  that  k^k\  to  be  clear 
pf  cfaole  objedions  to  a  perpetuity^  whtth  wofild  im« 
peach  their  yalidity  if  limited  in  the  Mginaf  deed. 

The  general  rule  now  tuta^ed  of^  rcfpefling  the 
union. of  a  fubfequent  limitation  to  the  hcii;s  Csf<v 
with  an  eftate  of  freehold  given  to  the  anceftor  in  the 
[  f^3  1  fame  qpn^y^fncei,  is  laid  down  in  Sbdl0'%  cafe  in  the 
foi 'owing  terms^  vi%.  **  where  the  anceftor  take^^  an 
eftare  pf  freehold  ^either  mediate  or  immediate^  to  bis 
beirs^  or  the  biirs  $/  Us  h^ifh  the  word  bnri(%  if  • 
Worj4  pf  iimiifi/fon  cf  $bi  ffi^tf  and  not  ^Sfwnb^*  . 

1  he  ff  rms  in  which  life  role  is  ihu<  laid  do#n  by ..     . 
t,ord  Cdke^  have  been  tlie  fobjcft  of  animadyerfjpo 
in  a  valuable  pub|icatioii»  tp  which  I  have  had  occa^ 
don  rp  refer  befprei  whfpre  the  autbor  fajrs,  {/)  it 
may  be  obferyed  thajt  the  rule  jn  ^hith^^t  <:afe  is  oo( 
perfectly  accurate,  in  faying,  that ,whe|i  .there  ia,  m  , 
the  fame  conveyance,  a  limitation  to  ttie  anceftor, 
for  lire,  and  medj a tety  or  immediately,  to  his  V^i'^    . 
in  fee,  or  in  tail,  the  words  *^  bis  biirs'^  are  not  words 
^furcha/e,  -When  therp  is  an  intermediate  veiled 
lemuinder  in  tail,  thele  words,  Mr.  Dpu^tas  fijs^  are 

(r)  Vide  Duke  of  Marlborough  v.  Lord  QoifAphiM^^irWez^  6l« , 
Soi|rb^y  V.  $ionehoui<f  ibij.  610.     Hunt  v.  ^ViQchelfcay  1  Black. 
Rep.   187.     2  Bur.  879.     Burl,  note  i.     Co.  Liu  379.  b.  aod 
ioira«  vol.  2.  336^  ice,     [f)  DoubI.  Kep.  cad  of  note  3,  in  foL 
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#orilfc  tffmri^sjki  thtj  do  not  tp^Mf  the  cltfte)  or  de^- 
Icrtbe  the  quantity  of  intcreft  giveft  by  the  firft  UmU 
cittoa»  but  vtit  another  eftate^  a  remitoder  io  fee  or  ia 
tail  iQ  the  teoanc  for  life. 

Thh  fuggeftion,  that  a  rule  of  law  of  lb  much  im^ 
portance,  and  the  fubjed  of  fo  much  difcufliony  haa 
been  laid  down  in  arms  not  perfeftly  accurate^  by 
fuch  a  reporter  as  Lord  Coke,  of  courfe  excites  the 
enquiry,  by  what  criterion  fuch  accuracy  is  to  be  de-  [  104  1 
terminrdf  it  muft  depend  on  our  explanationof  chc / 
cxpreflion,  "  wonfs offurchafi*  as  diftinguifhed  from 
that  of  foord^  of  limtat%on^  io  (he  Cafes  to  which  the 
rule  ailgdea. 

If  thecipreffion  "  words  offutchaje^^  is  explained 
to  mean  or  comprehend  words  which  give  any  oiher 
or  further  eftace  to  the  anceftor^  than  he  would  have 
taken  without  them«  then^  indeed^  is  the  rule  in  iheU 
ley%  cafe,  open  to  the  imputed  inaccuracy  in  terms* 
But  if  that  be  the  true  interpretation,  or  the  extent  of» 
the  exprcflioni  **  words  offurchqfe^  I  fear  it  will  be 
difficult  to  (fa^w  any  diftindtion  between  them  and 
words  of  tin^tdtion^  or  ro  produce  an   inftance  of 
words  of  limitaipon  (to'heirSf  6?/.)  which  are  not  at 
the  fame  time  w^ds  of  pur  chafe.     For  in  a  limitation 
to  a  man  and  his  heirs^  the  i¥ords  bis  heirs  operate  to 
veft  in  him  another  and  further  ejiate^  than  he  would 
have  taken  without  them,  viz.  the  fee^  which  they 
fupertnduce  upon  the  eftate  for  life,  given  him  by  that 
part  of  the  limitation  which  is  exprefUy  direded  to 
himfelf.     This  is  well  exemplified  by  Mr.  Jufticc 
Blaekfione  in  his  argument  in  Perrin  v,  Blake,  below 
I  cited| 


90  jC^iai^mi  ^mamdcrs 

cited,  wbeic  1m  %^.  (/)  ^'.  that  in  the  cremon  pf  ai 
*^  eftate  in  fce»4)rio  tall,  by  a  gift  to  A.  and  co  Im 
^*  heirs  for  roir^.ox  to  ^.  and  to  the  toW  •f  kis  t^ 
£  105  ]  ^^  begotten,  the  firft  words  (td  /f  J  create  an  cftacc  foi 
**  life  5  the  latter  (io  bis  beirs  or  tbe  beirs  9/  bis  icJj) 
^'  create  a  remainder  in  fee,  or  in  tail,  which  the  law, 
^'  to  prevent  an  abeyance,  refers  toand  vefis  im £b$ 
^^  anceftar  bim/elf^  who  is  thus  tcnant/^r  Hfe^  with  ao^ 
*^  immediaie  reuutinder  in  fee  or  in  tail,  and  then'  by  the 
•*  conjunftion  of  the  two  eftaces,  or  the  merger  of  tfic 
**  Ufsin  the  greater  he  becomes  tenant  in  fee,  or  te- 
•*  nant  in  tail  in  poflcffion.'* 

Such  confequently  Cannot  be  the  meaning  or  im- 
port annexed  by  Ix>rd  Coke  to  the  expreflion  words  of 
pircbafe^  becaufe  he  ufes  them  in.contradiftinAionto 
wards  oflimiiaiiofn  which  if  we  allow  him  a  right  to 
do,  (and  a0uming  it  ourfclvcs,  we  cannot  well  dcBf 
it  to  him)  we  mud  then  recur  to  an  explanation, 
which  affbrdsT^^  difiinBicn  betwixt  words  of  lisaita-s 
■     tion  and  words  ofpurcbafe^  applicable  to  the  ternas  of 
the  rule  as  laid  down  by  Lord  Coke.     And  if  under 
this  conftraint  we  admit  the  dillindioq  hitherto  ap- 
parently taken  between  them,  and  allow  the  former 
to  mean  or  comprife  words  which  do  mi  give  the 
eftate  imported  by  them  originally  to  the  beirs  Gfr.  de- 
fer ibed^  or  to  whom  they  are  exprefsly  direSed,  but 
only  extend  the  anceftor^s  e(late>  whether  immediaietft 
-.      ^  -   mediately y  or  eventually ^  to  an  eftate  of  inberitanee  de- 
^  fcendible  to  the  beirs  defcrihed^  fubjed  to  the  difpofi- 
tions  (if  any)  interpofed  between  the  two  limitationsi* 
and  confine  the  latter^  viz.  words  ofpurcba/e,  to  mean 

(/)  Vide  Harg.  Trrnds.  r.  i.  p.  500. 

fucb, 
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fuch,  as  give  the  eftate  thereby  imported,  originaUj^ 
to  the  heirs  &r.  dcfcribed,  and  not  through  the  me^ 
dium  of,  or  by  de/ient  from  the  anceftor  1  then  will  the 
cerms  of  the  rule  in  Sbelley'%  cafe,  IJand  perfelfly  clear 
of  xht  inaccuracy  fuggeftcd;  at  the  fame  time,  that 
the  words  bis  beir^,  in  the  common  limitation,  to  a 
man  and  bis  heirs  for  ever,  will  be  words  oi  limitation 
in  the  ccrreOJenJe  of  that  exprcflion,  inftead  of  being 
fvords  offurcbafe. 

In  truth  the  only  fubftantial  difference  between  a 
limitation  to  A.  and  his  heirs,  and  a  limitation  to  him 
for  life,  remainder  to  B.  in  tail,  remainder  to  the 
rigbt  beirs  of  A.  appears  to  be,  that  in  the  firft  in- 
ftance,  A.  takes  the  intire  eftate  in  fee ^  and  in  the  other 
he  takes  it^  divided  by  and  /ubjeB  to  tbe  efiate  tail  in 
^.  The  words  Us  beirs^  in  either  cafe  operate  equally 
as  words  of  limitation,  viz.  words  giving  the  eftate 
imported  by  them  not  originally  to  the  exprefs  objeSs 
eff  tbe  dejcription,  but  extending  the  anceftor^s  eftate 
immediately  in  the  one  cafe,  and  mediately  in  the  other, 
to  them  by  defcent^  and  limiting  the  ultimate  bounds 
of  the  eftate  which  he  is  to  take. 

If  in  th.e  cafe  of  a  limitation  to  A.  for  life,  remain-  [  107  j 
dcr  to  another  in  tail,  remainder  to  the  right  heirs  or 
beirs  of  tbe  body  of  A.  we,  on  the  ground  of  any  fup- 
pofcd  advance  to  accuracy,  call  the  words  keirs  (sfc. 
words  of  pufchafcy  becaufe  they  give  the  inheritance 
to  tbe  aneijlor,  when  he  would  ha^e  taken  only  an 
filiate  for  life  without  them;  then,  upon  the  fame 
principle,  in  a  limitation  to  a  man  and  to  his  heirs  for 
ever,  we  muft  term  the  word  "  heirs"  a  word  of />«r- 
fba/ei  ^s  it  gives  him  another  further  eftate,  viz.  the 
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fee,  in  addition  to  the  freehold^  which  il  all  h^wrnrij 
have  taken  without  it.    The  attempted  cofre^Toi^ 
mud  fail  or  take  place  equally  in  both  xni 
The  obvious  impropriety  of  it  in  the  latter^  fteOM-ftl 
involve  the  denial  of  its  admiflion  in  the  iorvact^        \ 

When  the  words  heirs  6?^  operate  only  to  c^pAJwl 
'  an  eftate  in  the  anceftor,  fp  as  to  let  the  heirs  defcrib* 
ed  into  its  extent  and  intitle  them  to  (ake  JertvaHt^^, 
through  or  from  him,  as  the  rooi  of  Juccejion^  or  per^ 
Jon  in  whom  the  eftate  is  conHdered  as  commtncmg^ 
they  arc  properly  words  of  limitation ;    but  when 
they  operate  only  to  give  the  eftate  imported  by  them, 
to  the  heirs  defcribed^  originally .znd  n  thcfer/c»s  im 
tuhomA:h2it  eftate  is  conftdered  as  commeueingj  aod  not 
[  loS  ]    derivatively  £rom  or  through  the  mttejt^^  dMry  are 
properly  words  of  purehafp.     Lord  dMr,  in  die  nA 
under  confideration^  very  properly  refers  tlie 
pur  chafe  to  the  exprefs  objiOs  of  ;the  litnhatiM,^ 
heirs  &r.  and  when  fucb  hsirs  &r.  originally  tcqdiM 
the  eftate  by  thofe  words^  he  ftiles  them  WOrdM^af 
purchafe,  othcrwifc  riot.  '       '  -  - 


In  general,  words  of purehf/e  f^rt.  thoft,  by.  Whidi 
taken  abfolutely  without  reference  to^  or  eooAedicMl 
with»  any  other  words,  tbe.ellate  (irft  attaches^  ot  H 
confidered  as  conrunenoifig  in  the  perioo  defcn)>cd  bf 
them ;  whiift  words:of  lipfftathn  operate  by  refcreiioe 
to  or  connexion  with  other  wprds^  and  extend  or  mo- 
dify the  eftate.  given,  by.  tho&  lother.  words.  This  ii 
evidently  the  line  of  diftinAion  adopted  by  Lord 
Coke,  and  which  pervades  the  tcrhns  of  the  rule  in 
queftion;  and  rs,  in  fa£t,  admitted  by  all  who  do 
nqt  deny  the    word  heirs,  in  the  common  limita* 
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to  a  man  and  his  heirs  for  ever,  to  be  words  of 

^  -  -Bat' here  it  is  to  be  remarked,  that  when  then  the 
iPQfds  heirs  male  of  fbe  body  &r.  operate  as  words  of 
ptrcbitfe  I  that  is,  when  they  do  not  attach  in  the  an^i 
^eftor^  hue  veft  to  the  perfon  anfwering  the  defcrip^ 
tiofi  of  fuch  fpccial  heir,  they  appear  to  have  a  fort 
of  equivocal  or  mixed  eflTeft,     For  though  they  give 

'  the  eftate  to  the  fpecial  heir  originally^  and  not  through  [  109  ] 
or  ft'om  his  anceftor,  yet  the  eftate  which  he  fo  takes, 
bas  foch  a  reference  to  the  anceftor^  as  to  purfuc 
xjatfawu  €ourfo  of  fucceflTion,  in  the^^^j^^  extent  of  du- 
ration or  continuance,  through  the  fame  fe^fons^  as  if 
It  6ad>acuchcd  in  and  defcended  from  the  anccftor. 

.  .^f^Vfl  ^  limitation  to  the  heirs  male  of  the  body  of 
l^:.(w|h^e  no  eftate  is  in  or  given  to  JS*  himfelf), 
t|MWgl^>(origiDatIy'attaches  in  his  heir  mdle  under 
tint  rpfdyl  4<f^riptk>n,  (a)  and  fo  far  operates  as 
^9X^9^  fftrebafe^  ytt  it  not  only  gives  ftub  heir  an 
^aiia  ii^Jtail  m^l^p  without  any  exprefs  words  of  limi- 
tation to  the  heirs  male  of  bis  own  body^  but  fucb  an 
efiate  tail,  as  will,  on  failure  of  bis  iflTue  male,  go  in 
fimdEon^athe  other  heirs  male  of  the  body  of  B^ 
inaha4toie  oouife  as  if  the  eftate  tail  had  defcended 
feom  B.  hi«fMf«  And  indeed  this  effeft  of  words  of 
l^iradbo  feeim  to  be  included  in  the  import  of  the 
iiJmpiHe  words  thU^{t  heirs  male  of  the  body  of 
B.  equally  cMipreHendi  in  point  of  defcription,  beirs 
flNi/l0oFthc  body  6lfUfis  heir  male,  who  after  his  death 

(«)  YiA%  MaBd«ville%  ctfe,  Co.  Lie.  36,  b.  fapra,  45.  Soudicoct 
«.ftoird|;  fii^pra.  |>    Willi  v.  Palmer,  faprai  54* 

will 
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cafe  kthiti  pcriba  htd  been  the  graicor^  thtf  AmI 

hare  choughc  thac  Himj  Pakur  would  have  cakcn  J 
eitate  in  tail  male  hyfnrcbafe.  Now  if  the  grant  hi^ 
been  by  a  third  perfon,  the  eftate  tail  muft,  it 
feem^  have  firft'  vefted  i&  fflUism  Pafm^r,  who  at « 
dali^s  deceafc  was  heir  oiale  of  the  body  of 
and  H€wy  would  have  ukea  on  the  failura  of  i 
iflue  male,  joft  aa  M^mJ  did  in  Msm4UviIiA 
on  the  death  of  her  brother  Rsterf  wichoue  iflaei! 
which,  though  ncce0ViIy  created  at  a  dtfcmt  in  ber^ 
formedon.  Lord  Ctfi^obferv^  was  not  in  truth  a  it- 
JunU  from  R^hnL  Ijord  /%i»V«  indeed^  with  an  cm< 
phatical  accuracy,  calls  it  a  quafi  imiaii.  (^) 

It  fecms,  in  truth,  of  a  compound  or  intermediate 
defcription  betwixt  a  Jefieni  and  fwrch^.     In  point 
ofacquifiiicn  it  has  the  quality  of  the  latter,  as  not  Ik- 
ing  derived  from  or  through  the  ancellor  $  but  in  re« 
gard  to  its  ccur/e  of  devolution^  ic  is  refcrrible  to  the 
former,  as  purfuing  the  very  fame  channel  of  tranrmiT- 
five  fucccfllon.    It  is  a  fort  of  intail,  which,  though  it 
[  lij  ]    fi^ft  attaches  in  the  fpecial  heir  according  to  the  na« 
ture  of  the  defcription,  yet  terminates  not  in  him 
and  his  rcprefcntativcs  of  the  fpccies  denoted,  but 
continues  its  progefs  through  the  whole  raceofhcin 
defcribed ;  in  the  fame  courfe  as  if  it  had  been  aa 
eftate  vefied  in  the  anceftor,  de/cendibU  from  him  W 
his  heirs  of  that  defcription. 

The  rule  has  generally  been  confidered  ^o((tvdii 
o"gin,  (f)  and  introduced  lo  prevent  frauds  upon  ihe 

(h)  Vide  Harg.  n  6.  Co.  Lit.  14,  a^       (/)  Vide  4  B«c.  Abl. 
301,  and  2  Burr.  i»ie6. 
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k  tenure.   If  fuch  a  limitatron  had  been  coodrued  acon« 
tiagent  remainder*  the  anccftor  might,  in  many  cafes^ 
^-  hskve  dcftroyed  ic  for  his  own  benefit,  if  occaQon  had 
Y    called  for  it ;  if  not,  he  might  have  let  ic  remain  to  his 
.  licir  in  as  beneficial  a  manner  as  if  ic  had  defcended  to 
.. .  Jliroi  at  the  fame  time  that  the  lord  would  haVe  been 
.;  .deprived  ofthofe  fruicsof  the  tenure, which  would  have 
accrued  to  him  upon  a  dcfcent.     So  that  under  fuch 
a  conflrudion,   the  anceftor  would  have. had  all  the 
power  over  the  eftate  which  he.  would  have  had  over 
a  vefted  inhericance;  and  if  he  were  not  inclined  to 
ufc  that  power,  his  heir  would  have  taken   the  eftate 
as  fully  as  by  defcenr,  without  the  feudal  burdens  to 
which  he  would  have  been  liable,  in  confcquence  of  a 
defcenr.     A  conftruftion  fo  advantageous  to  the  te- 
nant, would  doubtkfs  have  made  limitations  of  that    [  114  ] 
nature  very  frequent  to  the  great  prejudice  of  the  lord 
6f  whom  the  lands  were  holden.    •  * 

In  thofe  cafes^  indeed,  where  the  limitation  to  the 

heirs  &c.  was  not  immediate  upon  the  limitation  of 

the  frochold  to  the  anccftor,  or  where  the  ancejior  bim^ 

feifwwld  npc  be  inticled  co  the  inheritance  upon  the 

deftru^ion.of  the  remainder  to  his  heirs  ^c.  there  it 

(;ould  npt.be  to  the  anccftor's.intereft,  to  dcftroy  the 

remainder  (o  his  heirs,  though  it  had  been  conftrued 

coQtiogenc  1  but  neverthelefs,  the  heirs  would  have- 

cfcaped  the  fame  duties  to  the  lord,  and  the  lord,  of 

courfe   have  been  the  fame  lofer  in  thefe  as  in  the 

other  cafes.     Therefore,  though  there  was  not  the 

fame  ground  to  apprehend  the  great  frequency  of  U* 

mitations  of  the  latter  fort,  becaufe  of  the  limited  in* 

tcrcft  the  anceftor  could  have  in  them ;  yet,  as  they 

Yoh.  I.  H  would 
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would  have  proved  equally  prejudicial  to  die  lord 
whenever  they  fhould  occtir^  as  thofe  other  w4iereia 
the  anccftor  had  a  greater  iotereft,  the  fiMne  rcafbns 
prevailed  to  extend  the  rule  to  all  of  them. 

In  a  manufcript  treatifey  apparently  of   the   Lonl 
Chief  BaroftGi/3^/,  on  (he  fubjeftof  Remainders,  ii 
is  faid^.  th,e  reaibn  of  the  cafes  falling  under^  the  rule, 
feen^  to  be,  either  the  prejudice  that  might  cnfue  to 
[115]    the  lord  or  to  the  donor  by  the  lofs  of  wardihi^>  mar- 
riage, fefr-   if  fuch  heirs  (hould  be  purchafers  i  6c- 
caufe  they  then  claiming  nothing  from  their  anccftor 
by  hereditary  fucceflion,  woqld  npc  be  li»ble  to  the 
terms  or  conditions  affixed  to  the  hendiUry  Jtuc^oik 
onfyi  and  then  every  one  would  make  their  heirs  pur- 
chafers s  or  from  the  prejudice  that  might  happen  to 
the  heirs  the otifelves,  by  the  lofs  of  fuch  remainder,  i£ 
the  anccftor  Ihould  do  any  thing  to  iorfeit  or  deter-- 
mine  his  eftate  for  life  after  the  determination  of  the 
siKermedHite  eftate;  for  they,  not  being  capable  of 
taking  fuch  r-emainder  when  fuch  preceding  eftates 
ended,  could  never  after  lay  claim  to  it ;  and  fo  an  un- 
wary anccftor  might  defeat  his  heir  of  the  purcbafe; 
or,  lajllyi  from  the  conformity  or  parity  of  reafon  they 
bear  to  a  limitation  to  A^  and  his  beirs^  or  heirs  male 
or  female  of  his  body ;  for  as  the  one  gives  an  eftate 
for  life  by  implication,  and  more^  fo  the  other  gives 
him  the  fame  in  exprefs  words,  ztidmorei  and  exprejfio 
eorum   qua  tacite  infant  nihil  oferatur.      And  the 
interpofition    of    another    eftate    between    themi 
otily   breaks  the  order  of  the   limitation,  not  the 
deration  of  the  words  -,    which  being  the  fame  in 
•  both 
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boch  cafes,  ought  to  have  the  fame  operation  and 
cooftruftioQ*. 

But  notwithftandihg  what  has  been  (aid  of-  the  orU  [116} 
gin  of  this  rule,  the  late  Mr.  Juftice  Blackftone,  in  his 
argument  on  the  cafe  of  Perrin  v.  Blake,  in  the  Exche- 
quer Chamber^  held  it  by  no  means  clear,  that  the 

!    rule  1  am  ipeaking  of  took  its  rife  merely  from  feudal 
principles ;  he  was  rather  inclined  to  believe  that  it 

I  was  firft  eftablilhed  to  prevent  the  inheritance  fronm 
being  in  abeyance;  {d}  and  that  one  principal  founds, 
atioQof  itjwas  to  obviate  the  mifchief  of  too  frequently, 
putting  the  inheritance  in  fufpence  or  abeyance. 
Another  foundation,  be  faid,  might  be,  and  was  pro- 
bably laid  m  a  principle  diametrically  oppofite  to  the 
genins  of  the  feudal  inftitutions  $  namely>  a  defire  to* 
ftcilttate  the  alienation  of  land^  and  to  throw  it  into 
die  track  of  commerce,  one  generation  (boner,  by 
Ycfting  the  inheritance  in  the  anceftor,  than  if  he 

I      condnucd  tenant  for  life,  and  the  heir  was  declared  a 

I      pnrdiafer. 

^  The  learned  Judge  refers  to  a  cafe,  (e)  which  he 
believed  to  be  the  very  firft  in  our  books  wherein  the 
principle  was  ejiailijhed.    Where  A.  purchafed  the 

{i)  Hargravc's  Collcaioo  of  Law  TradU,  vol.  i.  p.  498  and  500* 
(0  Ibid.  501. 

'  '  -     » 

*I  cannot  omit  this  opportttDity  of ^ackncrwledging  the  dbli- 
fidoA  I  am  aiMfor  to  M#.  Hmgratft,  for  his  fmfolicrtcd  commoni- 
c^ooa  of  the  trAatafc  I  have  bnr  deed  }  from  which^  the  afeful  col* 
le£don,  ander  the  title  Remainder,  in  the  third  volome  of  BaewiU 
Abrii^eat,  it  probably  an  eztradl. 

H  a  manor 
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[  117  ]  manor  of /T;  to  bold  to  himfelf  and  his  wife  and  his 
eldcft  fen,  and  the  heirs  of  the  body  of  the  (on,  (y*) 
and  if  he  died  without  heirs  of  his  body,  then  to  rc- 

"  *        ;  main  to  the  right  heirs  of  A.  the  father.     The  (on 
died  without  iflue  in  the  father's  Jife-time.     The 
father  becametound  in  a  ftatute  merchant,  and  dicd^ 
heaving  another  fon  his  heir.     To  a  writ  fued  out  ex- 
-    tending  the  lands  of  A.  upon  the  ftatute,  the  flicrifT 
returned  he  had  deliveied  all  the  lands  which  A.  had 
in- fee,  except  the  manor  of  F.  in  which  he  had  only  an 
eftate  fot'  tenk  of  life.    Upon  this  return  it  was  arguedf 
thai-.-^.  took  only  an  eftate  for  life,  the  fce-fimplc  be- 
ing limi'red  tb  bis  beirSj  who  therefore  took  by  pur- 
chafie ;  but  che  court  held  the  contrary ;  for  this  rea- 
fOii  among  others,   hecaufe  otherwife  the  fee  and  the 
tight y  after  the  death  of  the  eldejlfon,  would  have  been 
in  nobody. — And  upon  the  whole  he  infers,  that  the 
rule  was  of  the  highcft  antiquity,  not  merely  grounded 
on  any  narrow  feudal   principle,,  but  applied  in  the 
very  firft  inftance  we  know  of,  to  the  liberal  and  con- 
fcientiouspurpofeof  facilitating  the  alienation  of  the* 
land,  by  charging  it  with  the  debts  of  the  anceftor; 

Mr.  Hargrave,  in  his  profound  and  animated  ob- 
ftrvarions  on  the  rule  in  Sbelley^s  cafe,  (g)  refers  that 
rule  with  great  ingenuity  to  a  much  broader  bafis,  as 
one  branch  of  a  policy  of  law  adopted  to  prevent  an- 
r  118]  nexing  toar^j/defcent,  the  qualities  and  properties 
of  a  furchafe.  He  treats  it  as  one  of  the  two  barriers 
which  our  law  places  between  defcent  and  purchafc. 
The-  rule  of  law  which  prohibits  a  man  from'taifing  a 

(/)  M.  18  Ed.  2.  fol.  577.     (^)  Harg.  Law  Trads,  v.  i.  p.  572. 

fee- 
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fee-fimple  to  hrs  own  right  heirs  as  purchafcrs,  he 
Gonfiders  as  one  of  thofe  barriers ;  obrerving,  that  as 
that  rule  applied  only  to  the  afts  of  the  anceftor^  as 
between  hicnfeir  and  his  own  right  heirs,  it  was  re- 
quiQte  to  have  the  fame  barrier  between  perfons  not 
'  (landing  towards  each  other  in  they^?«i^  relation.  And 
it  was  for  that,  the  r^ilc  in  Sbellef^  cafe  was  calcu- 
lated; of  which  the  (hort  amount  was,  that  no  man 
ihould  rai(e  in  another  an  eflate  of  inheritance,  and. 
at  the  fame  time  make  the  hiirs  of  ihat  perfin  pur- 
chafers. 

I  am  not  apprifed  of  any  information  that  can  be 
added  to  the  authorities  I  have  now  cited,  rcfpe6ling 
the  frincifles  to  which  the  rule  in  qucftion  is  referri- 
ble.  Upon  which  principles  we  may  obfcrv^,  that 
the  afcribed  policy  of  facilitating  alienation  of  the 
lands,  or  fubjc6ting  them  to  debts,  and  of  the  law's 
prohibition  of  a  man's  raifing  a  fee-fimpU  to  his  own 
right  heirs  zsfurcbajers^  appears  to  reach  only  the  li- 
mitation to  the  heirs  general  i  for  that  to  heirs  Jpecial 
iaftead  of  a  fee-Jimple  raifed  an  ejiate  tail,  which  was 
not  alienable,  nor  fubjeS  to  debts,  at  the  fuppofed  time 
of  the  e(tabli(hment  of  the  rule.  .But  the  aim  of  ob- 
viating the  frauds  on  the  tenure^  and  avoidiilg  an 
abeyance  of  the  inheritance,  applies  with  equal  force 
to  both  limitations. 

Indeed  to  whatever  origin  or  principlcs...we  refer 
the  rule,  I  think  the  cafe  cited  by  Mr.  Jufticc  Blacks 
ftont,  i8  £//.  I.  will  not  admit  our  confidering  it  as  a 
fettled  rule,  or  one  that  had  obtained  2l  known  efta- 
blilhaient  at  that  time,  even  in  limitations  to  the  heirs 

H  3  general. 
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general.  The  fheriff's  return^  the  dehateft  in 
courts  and  the  reafon  given  for  the  judgment;  all 
cur  in  precluding  fuch  i^  fuppofition.  I  fliall  edcje 
another  occafion  {h)  to  fpeak  of  the  entent  and  ^fffi^ 
nation  of  this  agitated  rule. 

But  fuppofing  the  rule  to  have  been  of  feudal  in^ 
ftitucion,  and  confequently  that  the  reafon  on  which 
jt  took  its  rife  ceafed  with  thofe  fruits  of  tenure  wiMch 
it  was  calculated  to  preferve;  has  not  the  reafon  oa 
which  the  right  of  primogeniture  was  eftabliiQied  ia 
this  kingdom  alfo  long  ceafed  ?    Did  the  original 
grounds  of  moft  of  our  Englifli  laws  of  property  ezift 
any  longer  than  the  feodal  tenures  prevailed  ?  Yet 
does  the  right  of  primogeniture  ftill  continue  part  of 
the  laws  of  defcent  in  thrs  country.     And  where  is 
the  authority  to  tell  us,  that  the  ftatute  ii  Car.  7,. 
e.  24.  virtually  annihilated  the  mafs  of  our  Englilh 
[  120  ]   laws  of  property,  only  by  converting  other  tenures 
into  common  focage  tenures  ?  , 

We  have  many  laws^  the  origin  of  which  cannot  at 
this  diftant  period  be  traced  at  all ;  yet,  juftly  fhould 
we  laugh  at  the  man,  urging  thai  as  an  argument 
againft  the  prefent  validity  of  fuch  laws :  and  lurely 
a  law  for  which  no  reafon  at  all  now  appears,  has  no 
more  original  ground  in  the  prefent  ftatc  of  things, 
than  a  law,  whofe  origin  may  be  traced  up  to  a  cir« 
cumftance  which  does  not  now  exift*  What  reafon. 
then  can  be  afligned,  why  the  one  (hould  be  lefs  (acred 
than  t\it  othct^.  ]\idgtBtackftone\ti  the  argument  above 

(b)  Vide  ia£a,  ibl.  z%%. 

referred 
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-f^feited  to>  *% s,  <'  iviere  it  ftriftly  true  that  the  ori«- 
gia  of  the  rale  io  queftion  was  merely  feodaU  and  cal- 
CBlated  (blely  to  giire  the  lord  his  profits  of  trnoire^ 
of  which  (by  the  by)  he  had  never  met  with  a 
fingle  trace  in  any  feodal  writer^  ftill  it  would  not 
(hake  the  authority  of  the  rule>  or  make  us  wi(h 
for  an  opportunity  to  evade  it.  There  is  hardly 
an  ancient  rule  of  real  property  but  what  had  in  it 
more  or  lefs  of  a  feodal  tindurc  s  ahd  after  inftancing 
fcFcral,  he  obferves  that  whatever  their  parentage 
was,  they  are  now  adopted  by  the  common  law  of 
EMglandf  incorporated  into  its  body,  and  fo  interwo- 
ven into  its  policy,  that  no  court  of  juftice  in  this 
kingdom  had  either  iYit  power  or  (he  crufted)  the  in-  r  J2i  1 
cUnation  to  difturb  them/' 

It  is  true  where  thofe  things  which  are  the  objedls 
of  any  rule  of  lawceafe  to  cxift,  there  the  rule  itfclf 
mijft  of  neceflity  ceafe  for  want  of  fubjed-matter  to 
relate  to,  or  have  any  efTeft  upon  j  butat  by  no  means 
follows,  that  where  the  fame  objects  of  a  law  ftill  con- 
tinue, that  there  the  lawlhould  ceafe,  only  betaufe  the 
very  ftate  of  things  which  was  the  firft  occfafion  of  it, 
no  longer  exifts. 

Whilft  the  fame  fubjeft  continues,  there  muft  be 
ftill  the  fame  neceflity  for  fome  rule  or  regulation  in 
refped  to  n.  But  if  the  old  rule  of  law  were  to  ceafe 
with  the  circumftance  or  ftate  of  things  which  gave 
h  bh'th,  the  fubjed  would  remain  at  large,  unregu- 
lated by  any  law,  and  expofed  *ro  the  arbitrary  di- 
re&ion  of  ignorance,  partiality  or  caprice,  until  the 

glUacure  Ihould  interfere  and  make  a  new  law  re- 
H  4  fpcfting 
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fpcfting  it.  This  would  be  opening  a  door  perpetu* 
ally  CO  all  that  uncertainty,  confufioni  and  incooveni- 
eiice^  which  laws  dnd  rules  were  intended  to  obviate 
and  prevent — The  conclufion  is,  that  every  rule  of 
law  once  eftablijhed  continues  to  be  fo,  whtlft  the  Aib- 
je£t  of  it  exifts,  until  altered  by  fome  folcnin  aft  of 
legiflation. 

[  12a]        Now  in  regard  to  the  rule  of  law,  or  legal  conftruc- 
tion,  whereby  the  limitation  to  the  heirs  C^r.  is  exe- 
.  cuted  in  the  anceftor,  though  we  admit  the  reafon 
upon  which  it  firft  took  place  no  longer  to  cxift,  yet 
the  fubjcdl  of  the  rule  dill  remains;    there  are  ftill 
the  fame  limitations  of  cftates  for  it  to  operate  upon; 
and  the  law  having  been  once  fo  eftablifhcd;    (no 
matter  upon  what  ground)  the  courts  of  law,  who 
confidercd  thcmfclves  as  entrufted  with  the  power, 
not  of  abrogating  or  altering  old,  or  enading  ncw^ 
but  only  of  expounding  and  pronouncing  efiablijhei 
laws  and  legal  rules,  have,  through  a  long  fucceflfioQ 
of  determinations  on  this  point,  grounded  their  judg- 
ments upon  that  rule ;    as  will  appear,  when  I  come 
to  confider  the  fcveral  cafes  rcfpecting  it. 

But  if  the  recorded  antiquity  of  the  rule,  if  its  adop-  j 
tion  and  prevalence  during  a  period  of  near  five  hun- 
dred years  (reckoning  from  the  cafe  18  Ed.  2.  cited 
by  Judge  Blackftone)  have  not  yet  damped  it  with 
legal Jan£iityy  nor  entitled  it  to  the  attention  and  ob- 
Icrvaxice  due  to  an  efiablijhed  rule  o(  \zw  i  vain,  1  am 
afraid,  will  be  any  xcfort  to  its  origin  or  principles, 
at  a  period  when  they  are  cortfcffcdly.  either  too  re-^ 
mote,  or  too  latent,  for  any  more  energeticl^  influence^ 

than 
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than  what  they  can'  derive  from  the  refearches  of  [123] 
ficarniog,  or  the  coacepcioos  of  hypothefis. 

As  to  the  diftinflion  that  has  been  attempted  be- 
tween conveyances  hy  deeds  and  devifes^  fo  far  as  it 
has  endeavoured  to  treat  the  lattef  as  not  within  the 
reach  of  the  rule,  it  is  certainly  groundlcfs.     And 
though  the  Matter  of  the  Rolls  in  the  cafe  of  Papillon 
V.  V^ice,  is  reported  to  havefaid  he  did  not  know  of 
any  cafe  where  lands  being  dcvifcd  to  A.  for  life,  re- 
mainder to  the  beirs  of  bis  bgdy  in  cafe  of  a  will  hj4 
been  conftrued  an  eftate  tail  in  yf*— it  is  evident  there 
muft  have  been  fonr>e  mifapprehenfion  in  the  reporter, 
or  inadvertency  in  the  mailer,  as  Judge  Blackjtone  ofa- 
ferves  in  the  above  cited  argument,  (/)and  proves  by 
referring  td  fomc  .antecedent  cafes.     The  adoption 
of  the  rule  in  wills,  appears  by  feveral^f  the  cafes  [ 
have  already  cited,  which  together  with  others  I  fliall 
have  occaGon  co  notice  in  the  progrefs  of  thefe  iheets, 
I  think  have  fully  eftablifbed  the  application  of  the 
rule  to  limitations  in  wills,  equally  as  in  conveyances 
at  common  law ;  whereyer  the  limitations  in  queftion 
give  the  legale  and  not  the  mere  iruji  or  equitabU 
cftate. 

The  Court  of  Chancery  indeed  has  not  confidered 
iifclf  lied  up  to  an  implicit  obf<frvance  of  the  fame  r  j^^  1 
rule,  in  refpedt^o  thofe  limications  which  are  the  im- 
mediate objeds  of  that  court's  jurifdiftion  i  I  mean, 
limitations  which  do  not  include  or  carry  the  legal 
eftatc.  In  the  decreeing  the  execution  of  marriage- 
anidcs  and  in  the  conftruftionof  truft-eftates,  of  feme 

It)  Harg.  Law  Trafts,  vol.  i,  p.  50a.    Vide  infra,  139. 
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deftripcions  at  kafft,  that  cburt  regards  the  end  and 
confideration  of  the  fettlement,  and  the  intent  of  tlie 
trufts,  beyond  the  legal  iteration  of  the  wards  in  which 

the  articles  or  the  trufts  are  exprcfled. 

Thus,  in  the  ca(e  of  articles  be/ore  marriage  for 
making  a  fettlemcnt,  if  there  be  a  limitation  to  the 
parents  for  life,  with  a  remainder  to  the  heirs  of  their 
bodies,  the  latter  words'are,  generally,  confidered  as 
words  of  purchafe,  and  not  of  limitation,  and  the  fu- 
ture fettlemcnt  or  conveyance  in  purfuance  of  fuch 
articles,  will  be  decreed  to  be  made  agreeable  to  fuch 
conltruftion. 

As  where  A.  in  confideration  of  an  intended  mar- 
I'is^y  (^)  entered  into  articles,  by  which  he  co- 
venanoed  wii^  truftees  to  fettle  an  eftate  to  the  ufe  of 
himfelf  for  life,  without  impeachment  of  wafte,  re- 
npainder  to  his  intended  wife  for  life,  remainder  to 
tlie  ufe  of  the  heirs-males  of  his  body  upon  the  body 
of  his  intended  wife  to  be  begotten,  and  the  heirs- 
[125]  males  of  fuch  heirs* males  ifluing,  remainder  to  the 
right  heirs  of  the  faid  J.  for  ever ;  and  covenanted, 
that  in  cafe  the  faid  limitations  were  not  thereafter 
well  raifed  according  to  the  intent  of  the  faid  ani(:les, 
that  he  and  his  heirs  would  ftand  feifcd  of  the  pre* 
mifles,  until  a  further  aflurance  thereof  fhould  be 
made  to  fuch  ufes,  intents  and  purpofes,  as  in  the  ar- 
ticles were  before  expreffed  and  declared.  The  mar- 
riage took  effedl,  and  A.  had  iflue  four  fons  and  two 
daughters.     The  articles  were  laid  ly  unnotUed  for 

(i)  I  Eq.  Abr.  387.    Trevor  v,  Trevor. 
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pcvenil   fears;    aod  A.  levied  a  fine  of  the  Itndt 
Mfiippofing  bimfelf  to  be  cemwc  in  ttil  under  the  ar- 
Iticks);  and  afterwards,  both  the  truftees  being  deads 
\  without  requefting  a  (ettlementy  A\  eldeft  ion  hav- 
ing married  againfl:  his  father's  conlen^,  and  by  fe*-  ' 
veral  other  ads  of  weaknefs  and  difebedience  nouch 
^  ofieaded  htm,  ji.  by  deed  reciting  the  faid  articles, 
.  and  the  weaknefs  and  difobedience  of  his  eldeft  fon, 
declared,  that  the  faid  fine  fo  levied  by  him,  fhould 
I    enure  to  the  ufe  of  himfelf  for  life  without  impeach^* 
meot  of  walte,  remainder  to  his  wife  for  life,  remain* 
dcr  to  his  fecond  fon  in  tail-male,  with  like  remain- 
derS  to  bis  two  younger  fons,  with  remainder  to  his 
own  right  heirs;  and  after  making  a  like  fettlement 
of  other  lands,  A.  died  inteftate,  leaving  ^  great  per* 
fonaleftate,  and  leaving*  a  real  eftate  in  Ireland^  and 
new-purchafed  lands  in  England^    together  of  the 
value  of  1000 /•  per  annum  and  upwards.     Upon  his    [  126  ] 
I     death,  the   eftate  in  Ireland  ^nd  the  new-purchafed 
lands  defcended  to  his  eldeft  fon,  who  alfo  became 
I      iDtided  to  his  (hare  (upwards  of  9000/.)  of  the  per- 
fctaal  eftate.    The  fecond  fon  entered  upon  the  fettled 
eftates,  and  the  eldeft  fon  having  got  pofTefHon  of 
tbe  articles,  which  it  appeared  had  been  thrown  by 
fcveral  years  as  ufelefs,  brought  his  bill  for  a  fpecific 
performance  thereof. 

Itwasinfifted  for  the, defendant,  that  though  by 
the  fkft  part  of  the  articles  they  feemed  to  be  exe-' 
(utory^  yet  by  the  covenant  to  ftand  feifed  in  the  laft 
part  of  them,  they  were  aftually  and  immediately  ^jt- 
fcutedi  that  he  thereby  covenanted  to  ftand  feifed  to 
the  before-mentioned  ufes,  till  a  fettlement  was  made 
I  accord- 
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fl[ccohdiogly ;  that  no  fettlemcnt  having  be'en 'made; 
the  ufes  continued  to  be  executed  by  virtue   of  chat 
covenant;  that  by  thefe  ufes  he  was  plainly  tenaufi 
10  tail,  and  by  the  fine  had  bound  his  iflue,  and  made 
•  himfelf  mafter  of  the  eftate,  and  might  difpofc  of  it 
as  he  thought  fit.     But  Lord  Chancellor   laid,   that 
upon  articles  the  cafe  was  flronger  than  on   a   will : 
that  articles  were  only  nninutcs  or  heads  of  the  agree- 
ment of  the  parties,  and  ought  to  be  fb  modelled 
when  they  come  to  be  carried  into  execution,   as  to 
[  127  ]    make  them  ciFeftual.  That  fhe  intention  was  to  give 
j1,  only  an  eftate  for  life;  that  if  it  had  been  other- 
wife,  the  fettlement  would  have  been  vain  and  in- 
effeAual,  and  it  would  have  been  in  y/.'s  power,  ^s 
foon  as  the  articles  were  made,  to  have  deftroycd 
them  J  that  the  covenant  to  ftand  feifed  was,  until 
fuch  time  as  the  faid  ufes  were  well  raifed,  accord- 
ing to  the  true  intent  and  meaning  of  the  articles* 
That  if  a  fettlement  had  been  made  dcfeftivc'/n  any 
particular,  it  would  not  have  been  final  or  conclu- 
five;  that  a  fecond  (cttlement  muft  have  been  made 
till  the  ufes  were  well  and  truly  raifed ^  and   that  this 
covenant  for  ever  fubfifted  till  fuch  fettlement  fhouM 
be  made;  that  he  hoped  never  to  fee  the  tinic  wfteo 
the  court  would  fo  far  have  power  as  to  judge  what 
behaviour  of  a  fon  Ihould  amount  to  a  forfeiture  of       ' 
his  eftate;  and  therefore  thought,  if  a  fettlcmcm  Aad 
been  made,  no  miibehaviour  of  the  fon  could  amount 
to  a  forfeiture  of  it.     That  this  eftate  being  fpccifi- 
cally  agreed  to  be  fettled,  it  was  a  truft  for  the  cldell: 
fon,  which  paffed  with  the  lands  into  whofc  hands 
focver  they  came,  and  could  not  be  defeated  by  any 
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ift  of  the  father  or  the  truftccs.     And  therefore  he 
decreed  a  conveyance  to  the  plaintiff,  and  the  heirs-  - 
inalc  of  his  body,  and  an  account  of  the  profits  from 
iiis  father's  death,  and  the  de^ds  and  writings  to  be 
delivered  up.     This  decree  was  afterwards  affirnied    [  128  ] 
in  the  Hpufe  of  Lords.  (-/) 

So  where  the  hufband,  before  marriage,  {m)  agreed 
by  articles  to  fettle  lands  to  the  ufc  of  himfclf  and 
his  intended  wife  for  their  lives,  and  the  life  of  the 
furvivor,  and  afterwards  to  the  ufc  of  the  heirs  of  his 
body  on  the  wife,  and  after  the  marriage,  by  fcttle- 
ment  reciting  the  articles  conveyed  the  lands  to  the 
ufe  of  himfclf  and  his  wife  for  their  lives,  and  the  life 
of  the  furvivor,  remainder  to  the  ufe  of  the  heirs  of 
his  boJy  by  his  wife;  it  was  held  not  to  be  a  proper 
execution  of  the  articles,  though  the  articles  did  not 
cxprefsly  mention  the  intent  to  prpvide  for  the  iflue. 
For  Lord  Talbot  obfcrved,  it  could  not  be  doubted 
but  that,  upon  an  application  to  thecoqrt  for  carry- 
iBg  the  articles  into  execution,  it  would  have  decreed 
it  to  be  done  jn  the  (Irifteft  manner,  and  would  ne- 
ver have  left  it  in  the  hufband*s  power  to  defeat  and. 
annul  every  thing  he  had  been  doing;  and  the  nature 
^j the  frovifion  was  ftrong  enough  for  that  purpofe, 

without  any  exprcfs  words.  * 

It  is  the  fame  in  the  cafe  of  articles  fol*  fettling  the 
life's  eftate.  The  limitation  to  her  for  Kfe,  and  a 
fuhfcqucnt  one  to  the  heirs  of  her  body  by  the  bujband^ 

(/)  £  Brown  Cafes  Pari.  1 22.  {m)  Streatiield  a/.  Streatfield,  Caf. 
Tfmp.  Talb.  176. 
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[  129  ]  have  been  decreed  to  operate  by  way  of  ftrift  ietckr«-« 
meot*  i 

-4 
Accordingly,  where  articles  were  entered  into,  (m\i 

for  invcfting  the  wife's  portion  in  the  purchafc  of* 

lands,  which  (hould  be  fettled  on  the  huft>  iod  and 

wife  for  their  lives,  and  the  life  of  the  furvivor,  an<l 

after  to  the  heirs  of  She  body  of  the  wife  by  the  huC- 

hand  to  be  begotten ;  the  fcttlement  was  decreed  to 

be  made  to  thtfrft  and  other  Jons  fucc^vely  in  iasly  fb 

that  the  hufband  and  wife  nnight  not  have  power  ci> 

bar  the  iffue. 

And  where  the  agreement  was  for  limiting  the 
eftate  to  the  parents^  for  life,  remainder  to  the  heirs 
of  both  their  bodies^  the  latter  limitation  has  been  ex* 
ecuted  in  ftrift  fettlement. 

Thus  in  a  cafe  where  articles  were  entered  into  bf 
the  hufband,  (^)  in  which  he  covenanted  that  as  well 
all  the  real  eftate  that  he  had  then  in  Ireland^  as  alp 
the  lands  and  tenements  which  he  fhould  purchalS^ 
during  the  life  of  his  intended  wife,  (hould  de/cenJt 
end  come  to  the  heirs  male  to  be  begotten  m  the  body 
of  the  intended  wife  by  the  hufband^  and  ihould  be  ft- 
cured  and  fettled  on  the  faid  heirs  male  by  the  huf- 
£  130  ]  band,  as  the  counfel  of  the  intended  wife  Ihould  ad- 
vife.  Upon  an  appeal  to  the  Houfe  of  Lords,  from 
a  decree  of  the  court  of  Chancery  in  Ireland^  the  de-  . 
cree  was  rcvcriedi  and  it  was  ordered  that  a  fon  of 
the  marriage  ihould  be  Attmtdz  tenant  in  taii^  under 

(»)  X  Eq.  Abr.  592.  Jones  v.  LaughtoD.  (#)  Carack  v.  Ca- 
fack,  I  Browta  Caf.  Pari.  470. 
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articles,  and  co  bold  and  eajoy  the  lands  agatnft 
pcrfons  claiiDifig  under  a  fubfcquent  fcttlement 
his  father;  who  bad  levied  fines  and  Juffered  Tec%^ 
to  bar  ihtjupfafed  intail. 

And  in  a  cafe  where  the  bufiand  entered  into  a 
nd  to  furrender  copyholds  to  the  ufe  of  himfelf  for 
fc,  (^)  remainder  to  his  wife  for  life,  remainder  to 
the  heirs  of  ibeir  two  bodies^  then  to  the  hufband  in 
ftti  upon  a  bill  againft  the  hufband,  after  the  mar« 
liage,  for  execution  of  this  engagement  i  the  decree 
was,  for  him  to  furrender  to  the  ufe  of  himfelf  for 
life,  remainder  to  the  ufe  of  his  wife  for  life,  remain- 
der to  the  ufe  of  the  firft  and  other  fons  in  tail  gene- 
ral facceflively,  with  remainder  to  the  daughters  in 
tail  general. 

So  where  the  intended  wife's  eflate  was  articled  to 
he  fettled  on  the  huifband  and  wife,  {q)  and  on  the 
beirs  of  ibeir  two  bodies^  Lord  Cowper  admitted,  thac 
if  no  fettlement  had  been  made,  the  court  would 
b4ve  taken  care  to  fecure  to  the  daughters  the  provi-  [  ijr  ] 
fion  intended  them  by  the  articles. 

In  the  above  noticed  cafes,  the  limitation  in  the 
srtides  importing  an  eftate  tail  either  in  that  parent 
from  whom  the  eftate  moved,  or  in  both  the  parents, 
wdijid  have  put  it  in  the  power  cither  of  the  fatber 
akHe  during  tbe  coverture^  or  of  the  fettling  parent 
aim  after  tbe  deatb  of  the  otbery  to  bar  the  iflue;  and 
drat  power  would  not  have  been  reftrained  to  the  con^ 
cirrence^^^  botb  parents. 

f^>  Ntildick  i>.  Wilkes,  I  Eq.  Abr.  393.  c.  $•  Gift.  Eq.  Rep. 
114.    (q)  Vide  Barton  V.  Hafiings,  infra»  140. 
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But  I  have  not  met  with  any  cafe,  in  which 
fame  do£trine  has  been  extended  to  a  limitation^ 
giving  an  eftate  tail  to  the  wife  alone,  in  the  cAsttci 
moving  from  the  hufoand.     There  rather  fcems  to  have-l 
been  a  diftin£tion  taken  between  that  and  the  other 
cafes,  in  refpcft  of  its  not  leaving  it  in  the  power  of 
either  of  the  parents  alone  to  bar  the  iffue,  either 
during  ox  after  the  coverture;  for  in  fuch  cafe,   as 
the  hufband  takes  no  eftate  tail,  it  is  evident  he  can- 
not, during  the  coverture  or  afterwards,  bar  the  iffue 
of  the  marriage;  and  the  wife  of  courfc    cannot^ 
during  the  coverture,  do  it  without  his  concurrence; 
and  her,  eftate  tail  being  ex  proviftone  viri^  the  ftatute 
Hen.  7.  prevents,  her  doing  it  afterwards.     And  it  has 
[  132  ]    been*  held,  that  their  power  of  doing  h  jointly  is  n^t 
unreafonable,  or  inconfiftcnt  with  the  probable  view 
and  intent  of  the  fettlement. 

Thus  in  a  cafe  more  fully  cited  below,  (r)  where 
lands  ^ere  agreed  to  be  fettled  to  the  ufe  of  the  huf- 
band for  life,  remainder  to  the  wife  for  life,  remain- 
der to  the  heirs  of  the  body  of  the  wife  by  the  huf- 
band; Lord  Cowper  faid  the  articles  were  prudent  ar- 
ticles, and  the  wife,  though  (he  was  to  have  an  eftate 
tail  thereby,  yet  could  not  bar  it,  but  was  reftrained 
by  flat.  If  //.  7. 

So  where  by  articles  previous  to  marriage  it  was 
agreed  to  purchafe  ]ands,and  fettle  them  to  the  ufeof  the 
hufband  for  life,  then  of  the  wife  for  life,  (j)  remain- 
der to  the  ufe  of  the  heirs  of  her  body  by  him  i  they 

(r)  Honor  v.  Honor,  i  P.  W.  123.  {s)  Whately  tr.  Kenp, 
cited  2  Vez.  358. 
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^)urchafed   and  joined  in  a  recovery  to  the  ufc  of  a    ' 
mortgagee  in  fee.     Upon  a  bill  by  the  eldcft  fon 
after  the  death  of  his  mother,  infifting  that  he  was 
intided,  on  the  conftruftion  of  thcfc  articles,'  in  equi- 
ty, to  have  the  eftate  fettled  to  the  firft  iSc.  fon  in 
bil  male.     Sir  Jojeph  Jekyll  faid,  that  if  this  had 
been  a  common  limitation^  he  fliould  have  thought 
what  was  infifted  on  was  rigtic,  and  that  the  mort- 
gagee muft  have  loft  his  eftate.     But  that  this  was 
particular  to  the  heirs  of  the  body  of  the  wife  by  the 
hujbandj  and   being  ex  proviftone  viri^  would  fecure   [  133  ] 
the  children   againft  the  father  alone;  and  that  it 
might  be  the  real  intent  that  both  might  har^  com- 
paring it  to  a  power  of  revocation  both  by  father  and 
mother  i  and  the  defendant  was  therefore  well  barred. 

So  in  a  fubfequent  cafe,  (/)  Lord  Hardwicke  faid 
^c  might  compare  it  to  the  cafe  where,  by  a  fettle- 
ment  of  lands,  the  wife  has  an  eftate  ex  provifione 
'^iri,  the  court  has  refufcd  to  interpofe  to  fettle  the 
^^^tt  otherwife,  becaufe  the  intent  will  prevail,  fince 
fcc  cannot  alien  by  ftat.  1 1  H.  7. 

And  in  a  very  late  cafe»  {u)  where  by  marriage  ar- 
mies, cuftcmary  lands  of  inheritance  of  the  intended 
hufband,  holden  by  copy  of  court  roll,  were  agreed 
^0  be  fettled  to  the  ufe  of  the  intended  huft)and  for 
^ifc>  remainder  to  his  intended  wife  for  life,  and  after 
^hc  dcccafes  of  both  to  the  ufe  of  the  heirs  of  her 
^y  by  him  if  he  furvived  her,  but  if  ^^  furvived 
^\m  to  the  heirs  o(  his  body  on  her  body  to  be  be- 

(0  In  Green  v.  Ekin,  2  Atk.  473.     («)  Highway  ct  kVv.  Ban- 
»f'etal\  I  Brown  Chan.  Caf.  584. 
^  Vol.  I.  I  gotten. 
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gotten^  remainder  to  his  own  right  heirs.    The  mar- 
ria^  was  had,  and  the  hufband  afterwards  furrcn- 
dered  the  lands  to  the  ufes  mentioned  in  the  articles, 
and  was  admitted  accordingly.     And  at  the  fame 
court  he  and  his  wife  furrendered  to  certain  u(es, 
[  134  ]    And  on  a  queftion  between  a  Ton  of  the  marriage 
claiming  under  the  intail  in  the  articles,  and  others 
claiming  under  the  faid  furrender  by  the  hufband  and 
wife;  one  of  the  points  made,  and  that  on  which 
the  decifion  proceeded,  was.  Whether  the  furrender 
4  to  the  ufes  in  the  articles  was  a  due  execution  of  the 
ufes  of  the  articles ;  and  whether,  by  the  fublequeiK 
furrender,    the  hufband  gained   an  abfolutie  power 
over  the  wife  ?  We  are  to  obferve,  that  eftates  tail 
were  barrable  by  furrender,  according  to  the  cuf- 
torn. 

The  Matter  of  the  Rolls  faid,  that  the  rule  had 
been  fettled  and  adhered  to  in  many  cafes,  that  ar- 
ticles for  a  fettlcment  on  a  hufband,  and  the  heirs  iff 
bis  hody^  fhould  be  carried  into  execution  in  ftri6k 
ftttlement;  and  it  had  been  conGdered  as  vain  to 
make  a  fettlcment  which  inftantly  might  be  defeated 
by  a  recovery;  but  the  doArine  had  never  gone  fo 
far,  where  that  party  could  not  fuffcr  a  recovery 
alone.  He  obferved,  that  it  was  antiently  a  common 
mode  of  fettlcment  to  the  hufband  for  life,  to  the 
wife  for  life,  and  to  the  heirs  of  the  body  of  the  wife 
by  the  hujband;  it  was  thought  a  fufficicnt  precau-- 
tion  to  prefcrve  the  intail,  that  it  could  not  be  de- 
ftroyed  unlefs  both  hufband  and  wife  concurred.  That 
[  135  ]  in  the  principal  cafe,  the  limitations  appeared  to  be 
anxioufly  worded;  the  concurrence  of  both  parties 

was 
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was  ncceflary  to  dcftroy  the  intail ;  it  was  out  of  the 
power  of  the  /urvivor.  He  was  not  to  look  to  the 
Impropriety  of  what  had  been  done^  but  to  the  power 
the  parties  had  to  do  it,  and  he  thought  that  point 
clear. 

And  when  there  has  been  a  difference  between  two 

Jets  of  limitations  on  the  face,  of  the  ^articles,  that 

evidenced  a  diftin£tion  in  the  intention  of  the  parties 

themfelves,  between  a  ftriH  Jettlement  on  the  ijfue  of 

the  ourriage^  and  aji  intail  in  the  parent^  by  exprefsly 

iccuriog  a  provifion  for  fuch  ifTuej  under  a  limita* 

tion  of  one  fund  or  eftate  in  the  way  of  ftriS  fettle^ 

menti  and  at  the  fame  time  limiting  another  ejiate  in 

a  more  general  way  to  the  heirs  of  'the  body  of  the 

father-,  the  court  has  thought  there  was  not  fufficient 

ground  for  executing  the  latter  limitation  in  ftrift 

iettlement. 

And  therefore,   in  a  cafe  where  money,  in  the 
hands  of  truftces,  {x)  was  articled  to  be  laid  out  in 
the  purchafe  of  lands  to'  be  fettled  on  the  hufband 
for  life,  remainder  to  the  intended  wife  for  life  for 
her  jointure,  remainder  to  the  firfl  and  other  fon  and 
fons  of  the  marriage  in  tail  male  fucceffively,  charge- 
able with  aooo/.  for  younger  children,  remainder  to    [  i^fi  ] 
the  hu(band  in  fee;  and  the  hufband's  father  by  the 
lame  articles  covenanted  to  fettle  other  lands  on  the 
hufband,  and  the  heirs  male  of  bis  hody^  remainder 
to  the  heirs  of  the  father.     Upon  a  queftion,  whe- 
ther a  fubfequent  fcttlement  of  the  laft  mentioned 

{x)  Chambers  a;.  Chambers^  Fitz  Gibb.  Rep.  127.    %  £q.  Ab. 
JJ.C.4. 
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lands  by  the  hufband's  father^  on  the  hufband  and 
the  heirs  male  of  bis  body^  with  remainder  to  the  fa- 
ther in  fee,  was  a  good  performance  of  the  agree- 
ment; or  whether  the  limitation  ought  not  to  have 
been  on  the  hufband  for  life^  with  remainder  to  his 
firft  and  other/(?ffi  in  tail  male  fucceffively  in  JiriS 
Jettlement?  Lord  Chancellor  King  held  that  the  fettlc- 
ment  was  2^  good  execution  of  the  agreement,  and  there- 
fore confirmed  the  fettlcmcnt.     He  laid,  that  by  the 
articles  thofe  lands  were  not  intended  to  be  fettled  as 
z  frovifion  for  the  children  of  that  marriage,  they  were 
taken  care  of  by  the  other  part  of  the  articles  by  the 
cruft  money ;  and  it  was  not  like  the  common  ca(e 
of  articles  for  a  fcttlement  on  the  iffue  of  the  mar- 
riage where  no  other  frovijion  or  care  is  taken   for 
them  5  and  the  different  manner  of  penning  the  articles 
in  relation  to  the  trujl  money ^  and  as  to  thofe  lands ^ 
the  one  to  be  in  JiriSl  fettlement  to  the  firflr  ISc.  fon  ' 
of  that  marriage,  the  other  limited  to  the  hufband 
[  ijy  ]    and  the  heirs  male  of  his  body  generally,  and  not  tied 
up  to  the  iffue  of  that  marriage \  (hewed  plainly  the 
pai'ties  underftood,  and  had  in  contemplation  the  dif- 
ference between  a  iiri6t  fettlement  upon  the  iffue  of  that 
marriage^  and  a  general  fettlement  upon  the  hufband 
and  the  heirs  male  of  his  body. 

And  accordingly,  in  a  cafe  of  marriage  articles, 
vjhcrepart  of  the  eft^te  was  limited  to  the  hufband 
for  life,  remainder  to  the  wife  for  life,  and  after  the 
death  of  the  furvivor  remainder  to  the  heirs  of  the 
body  of  the  wife  by  the  huflfand^  another  part  to  the 
hufband  for  life,  remainder  to  the  heirs  of  his  hody^ 
remainder  to  the  wife.    Upon  a  bill  filed  by  the 

cldcft 
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eldeft  Ton  to  have  the  articles  carried  into  execution 
ftridly  to  the  firft  &fr.  fon  in  tall,  {y)  Lord  Hard- 
wicke  obfervcd,  there  was  a  difFerencc  in  the  penning 
of  the  two  limitations;  on  the  firft  they  might  have 
k  in  v;iew  to  leave  it  in  the  power  not  of  the  father 
onfyf  but  0/  both  to  vary ;  but  on  the  fecond  there 
could  be  no  fenfe  of  the  limitation^  but  as  the  fon 
contended  for;  otherwife  it  would  be  abfolutely  in 
the  power  of  the  father,  by  fine,  to  bar  It,  and  de- 
feat all   the  iflue.     They  intended  the  wife  Ihould 
have  a  jointure  in  the  one,    in  the  other  not.     It 
fcemed  a  ftrong  diftinflion  on  the  face  of  the  articles, 
and  there  had  been  cafes  adjudged  on  that. — That    [  138  ] 
where  by  articles  part  of  an  eftate  was  limited  to  fa- 
ther for  life,  to  wife  for  life,  to  firft  and  every  other 
fonsand  daughters  in  tail,  another  part  to  tcftator  for 
life,  and  the  heirs  male  of  his  body  by  that  wife^  Lord 
Macclesfield  faid,  if  that  had  been  the  fole  limitation^ 
he  Ihould  without  fcruple  decree,  in  JiriSl  fetttement 
according  to  the  common  rule;  but  where  the  par- 
ties had  fiiewn  they  knew  the  diftin£lion  when  to  put 
'\i  9ui  of  the  power  of  the  father,  and  when  to  leave  it 
in  bh  power,  he  would^ot  vary  the  laft  limitation; 
decreeing  to  the  father  in  tail  as  to  the  laft,  though 
not  as  to  the  firft*.     That  as  in  the  principal  cafe 
there  was  a  difference  in  the  penning  the  articles,  in 
one  of  tvhich  they  might  intend  to  leave  it  in  the 
power  of  the  father,  in  the  other  not  in  his  power  to 
do  it  alone,  it  was  a  reafonable  way. 

(jf)  Howell  1;.  Howell,  2  Vcz.  358. 

*  The  report  in  P^czey  does  not  afcertain  the  cafe  thas  cited  by 
W  Uardwkke. 
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The  above  cited  cafes  are  inftaoces  wherein*  there 
were  articles  only,  and  no  JettUfkent  previous  to  the 
marriage i  and  the  court  was  applied  to^  to  carry  the 
articles  into  execution^  or  redify  the  fettlement  made 
'  after  the  marriage  in  confequence  of  the  articles. 
But  there  are  alfo  inftances  where  there  were  both  ar« 
[  139  ]  tides  and  a  fcttlement  exprefsly  in  pur/uance  thereof ^ 
made  previous  to  marriage  \  and  the  court*  upon  an 
application  for  chat  purpofe,  has  interfered  to  re&ify 
fuch  fcttlement,  in  conformity  to  the  nature  or  con- 
ftru£tive  import  of  the  limitations  in  the  ^ticles. 

Thus  where  articles  were  made  previous  to*  and 
in  confideracibn  of  a  mar;'iage,  (z)  for  fettling  lands 
to  the  ufe  of  the  hufband  for  life*  remainder  to  the 
wife  for  life,  remainder  to  the  heirs  of  the  body  of 
the  wife  by  the  hufband  begotten,  remainder  to  the 
hufband  in  fee;  and  before  the  marriage  a  fcttlement 
was  made  reciting  the  articles,  and  exprefTed  to  be 
in  purfuance  thereof  limiting  the  lands  to  the  ufe  of 
the  hufband  for  life,  remainder  to  the  wife  for  life* 
remainder  to  the  heirs  of  the  body  of  the  hufband  by  the 
wife,  remainder  to  him  in  fee.     There  was  ifTue  of 
the  marriage  one  fon;  the  father  married  again*  had 
feveral  other  children*  and  having  procured  his  fon* 
without  any  confideration*  to  join  with  him  in  niort* 
gaging  the  eftate,  and  limiting  the  fee-fimple  and 
equity  of  redemption  to  the  father.     Upon  a  bill  af- 
•     terwards  brought  by  the  fon  to  compel  his  father  to 
refettle  the  land  on  the  fon,  after  his  (the  father's) 
death,  purfuant  to  the  articles. 

(«)  Honor  v.  Honor,  2  Vcrn.  65^.     i  P.  W.  i  J3. 

Lord 
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Lord  Chancellor  held  it  was  a  plain  miftake  in 

mak'mg  the  fetclement  vary  from  the  articles^  which    [  140  ] 

were  prudent  articles;  and  che  fettlement,  faid  to  be 

npade  purfuant  tberetOj  fhewed  there  was  no  alteration 

of  the  intention^  nor  any  new  agreement  between  the 

making  of  the  articles  and  the  (etclement ;  and  this 

appearing  on  the  face  of  the  articles  and  fettlement, 

the  length  of  time  (about  25  years)  was  immaterial. 

And  he  decreed  the  father  and  his  fecond  wife  to  join 

in  a  conveyance  to  fettle  the  eftate  as  by  the  articles, 

wz,  to  the  father  for  life,  remainder  to  the  fon  in 

tail;  but  as  to  the  mortgage,  the  fon  having  joined 

in  it,  the  court  would  not  fct  it  afide,  but  direfted 

the  father  to  keep  down  the  intereft  during  his  life. 

It  is  true,  there  was  a  cafe  in  Chancery  before 
liOrd  Cowper,  where  marriage- articles  were  entered 
into  for  fettling  the  wife^s  eftate  on  the  bujband  and 
wife^  and  on  the  heirs  of  their  two  bodies  to  be  begotten. 
After  the  marriage,  {a)  a  fettlement  was  made  of  the 
lands  upon  the  hufband  and  wife  for  their  lives, 
remainder  to  the  heirs  of  the  body  of  the  wife 
by  her  faid  hufband.  There  was  iffue  of  the  mar- 
riage one  daughter  only.  After  the  death  of  the  huf- 
band, his  widow  married  again,  joined  in  a  fine  of 
the  lands,  and  fettled  them  to  other  ufcs.  A  bill  was 
brought  by  the  daughter  of  the  fir  ft  marriage,  to 
carry  the  articles  into  execution;  for  that  no  care  was  [  141  ] 
taken  of  the  daughters  by  the  fettlement,  as  the  li- 
mitation to  the  heirs  of  the  body  of  the  wife  by  her 
firft  hufband  made  her  tenant  in  tail;  and  confe- 
quently  left  her  the  power  to  bar  them,  which  was 

[a)  Burton  v.  Haftings,  Gilb.  Eq,  Rep.  113.  Abr.  Eq.  393. 

I  4  con- 
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contrary  to  the  intent  of  the  articles^  that  being  to    < 
make  an  effeAual  provifion  for  all  the  iflue  of  chat    : 
marriage.     But  Lord  C<9fc;p^r  difmifled  the  bill;   fay-     '. 
ing,  if  no  fettlement  had  been  made,  and  application     \ 
had  been  made  to  the  court  for  making  one  purfuant  to     i 
the  articles^  the  court  would  have  taken  care  to  have 
fecured  to  the  daughters  the  provifion  intended  them 
by  the  articles.     But  a  fettlement  having  been  ac- 
tually made. and  accepted  by  the  parties^  he  could 
make  no  alteration  in  it. 

And  in  a  fubftquent  cafe,  {b)  where  articles  were 
entered  into  for  fettling  lands  to  the  ufe  of  B.  the  in- 
tended hufband  for  life,  without  wafte,  remainder  to 
M.  the  intended  wife  for  life,  remainder  to  the  heirs 
male  ef  the  body  of  B.  by  M.  remainder  to  the  heirs 
male  of  the  body  of  B.  by  any  other  wife,  remainder 
to  the  heirs  female  of  the  body  of  B.  by  the  faid  M. 
with  leafing  and  jointuring  powers  to  B.    Afterwards, 
and  before  the  mrf^riagc,  a  fettlement  was  made,  and 
mentioned  to  be  infurfuance  and  performance  of  the 
articles;  and  the  lands  were  thereby  limited  to  B.  for 
life,  remainder  to  M.  for  life,  remainder  to  the  firft 
[  '4^  ]    ^^*  ^^"  ^^  ^^^  marriage  fucceflively  in  tail  male^  re- 
mainder to  the  firft  fcfr.  fon  of  B.  by  any  other  wife 
in  tail-male  fucceflively,  remainder  to  the  heirs  of  the 
body  of  the  faid  B.  by  the  faid  M.  remainder  over. 
They  had  iltue  only  one  daughter,  who  died,  leav- 
ing two  daughters.  B,  having  an  eftate-^tail  under  the 
limitation  to  the  heirs  of  the  body  &c.  fuflfered  a  reco- 
very, fold  part  of  the  lands,  devi&d  the  refidue,  and 

(h)  2  P.  W.  349.  Weft  V.  Erriflcy. 

died. 
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died.  The  grand- daughters  brought  their  bill  in 
the  exchequer  againft  the  executors  of  B.  to  rc6lify 
:he  miftake  in  the  fettlements  in  limiting  an  eftate- 
tail  to  5.  inftead  of  limiting  it  in  llrift  fettlement,  as  * 
i  by  the  articles  it  ought  to  have  been.  The  articles 
▼ere  made  in  December^  the  fettlement  in  March  1685; 
me  fale  of  the  lands  in  1698,  and  the  will  in  1722 : 
the  defendant  pleaded  the  fettlement^  the  recovery, 
the  will,  and  the  long  enjoyment;  but  the  plea  was 
over-ruled  byLordCh.B.G//^^/and  the  other  Barons; 
and  after  hearing  the  caufc,  Lord  Ch.  B.  Pengelly  and  , 

the  other  Barons  difmifTed  the  bill  without  cdfts ;  it 
appearing  to  them  dangerous  to  fet  afide  a  fettle- 
ment,  ^vhich  feemed  to  have  been  folemnly  and  de- 
liberately made.    But  on  an  appeal  to  the  Lords,  this 
diftniSion  was  reverfcd,  (r)  and  the  lands  not  fold  were 
decreed  to  be  conveyed  to  the  grand- daughters  and 
the  heirs  female  oi  their  bodies,  as  tenants  in  common, 
with  crofs  remainders  to  them  in  tail- female;  and    [  143  ] 
the  devifee  to  account  for  the  proBts,  and  the  execu- 
tor to  account  for  the  purchafc- money  received  by 
fi.  for  the  lands  by  him  fold,  and  to  pay  interefl:  for 
the  fame ;  the  writings  to  be  brought  into  the  court  of 
Exchequer,  and  pofleflTion  to  be  delivered  to  the  ap^ 
pellants ;  and  the  principal  monies  arifmg  by  the  faid 
fale  to  be  laid  out  in  lands,  to  be  fettled  to  the  fame 
ufes  as  the  lands  unfold  were  decreed  to  be  con- 
veyed to. 

The  principal  grounds  of  this  appeal  were.  That 

the  cxprefs  eftate  for  life,  without  wafte,  with  power 

I        of  leafing  given  tp  B.  in  the  articles,  was  plain  evi- 

(0  3  Brown  Caf.  Pari.  327.  . 
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dence  that  a  flrift  fecdcment  was  intended,  and  tha£ 
he  fliould  have  no  power  to  bar  his  fons  or  daugli— 
ters— (^)  That  the  fettlemcnt  took  notice  of  the  ar- 
ticles, and  was  exprefsly  faid  to  be  made  in  furjuamce 
and  performance  thereof -^  which  demonftrated  that  the 
parties  did  not  dcfign  to  depart  from  the  articles,  nor 
had  come  to  any  new  agreement  for  that  purpafc— 
That  there  feemed  to  be  as  much  reafon,  that  the 
expreflTion  of  heirs-female  of  the  body,  contradiftto* 
guilhed  from  Tons,  Ihould,  in  marriage-articles,  have 
the  fame  conftruflion  in  favour  of  daughters,  as  the  ex- 
preflion  of  heirs-male  had  in  favour  of  fons  $  both  being 
[  144  ]    equally  u^der  the  contemplation  of  the  parties;  and 
efpccially,  fince  in  this  cafe  there  was  ne  ether  pr$vi* 
fian  for  daughters  befides  the  limitation  intended  them 
by  the  articles  \  and  according  to  the  common  courfc, 
where  a  provifion  is  made  for  daughters  by  a  term  of 
years,  it  is  always  fo  limited  as  to  be  out  of  the  fa* 
ther's  power  to  bar  it. 

In  another  cafe,  indeed,  (^)  where  marriage- articles 
were  entered  into  for  fettling  lands  to  the  ufc  of  the 
hu(band  D.  for  life  without  wafte,  remainder  to  truf- 
tces  and  their  heirs  during  his  life,  to  fupport  contin^ 
gent  remainders,  remainder  in  part  to  the  wife  £.  for 
her  jointure,  remainder  as  to  the  whole  to  firft  He. 
fon  of  the  marriage  in  tail-male  fuccefliyely,  remain- 
der to  the  heirs-male  of  the  body  of  the  hufband  (i.  e.  by 
any  wife,)  remainder  to  the  heirs  of  his  body  by  his  faid 
s  wife  E.  remainder  to  his  own  right  heirs,  with  a  claufc 

{d)  Vide  Honor  1;.  Honor,  1  P.  W.  123.  fupra,  132,  and  2  Vera. 
658.         (r)  Powell  v.  Price,  z  P.  W.  535. 

'    cm- 
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empowering  hufband  ^nd  wife  to  make  leafcs;  and 

alfo  a  claufe  that  if  he  (hould  die  without  iflue-male 

by  his  /aid  wife^  if  there  (hould  be  one  daughter,  fhe 

Ihould  have  3000/.  and  if  there  were  more  daughters 

than  ODe,  they  (hould  have  4000/.  among  them; 

which  portions  were  to  be  fecured  on  fome  part  of 

the  eftate.     It  happened  there  was  iiTue  of  the  mar- 

nage  only  one  daughter,     D.  furvived  his  wife,  and 

foffered  a  common  recovery  of  the  lands,  and  made   [  145  T 

another  fettlement  of  them,  in  con(ideration  of,  and 

previous   to,  his  fecond  marriage ;  fubje^t  as  to  part. 

to  a  truft  for  railing  3000/,  for  his  daughter  by  his 

fir&  wife,  in  fatisfadion  of  the  portion  (he  was  intitlcd 

to  under  the  firft  articles,  and  maintenance  for  her  , 

in  the  mean  time. 

The  queftion  was,  (here  being  notice  of  the  firft 
articles)  whether  the  limitation  in  the  fir(i  articles  t9 
the  heirs  of  the  body  of  D.  iy  E.  bis  wife^  (hould  not 
be  taken  as  if  it  had  been  to  the  daughters  of  D.  by 
his  faid  firft  wife  ?  For  then  they  could  not  be  barred 
by  the  recovery  (confidcriag  the  preceding  interme- 
diate limitation  to  the  heirs  male  of  his  body  at  the 
fame  time  as  words  of  purchafe.) 

It  was  in(ifted,  that  here  the  limitation  to  the  heirs 
of  the  body  of  Z).  by  £•  his  firfl:  wife,  muft  be  the 
the  fame  as  if  it  had  been  to  the  daughters  i  for  it 
could  not  be  intended  in  favour  of  the  fons  of  that 
marriage,  there  being  an  exprefs  limitation  be- 
fore to  them  5  and  though  in  the  cafe  of  a  fettlemenr, 
there  being  a  precedent  eftate  for  life  to  D.  it  would 
have  been  an  eftate-tail  in  him  barrable  by  the  coni- 
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mon  recovery,  yet  it  was  otherwife  where  it  rcftcd 
upon  articles;  and  the  cafe  of  ff^efi  v.  Errijey  was 
cited.  (/). 

[  '46  ]        On  the  other  fide  it  was  faid,  and  refolvcd,  that  the 
3000/.  fecured  by  chc  fcctlcmcnt  on  the  fecond  mar- 
riage, was  an  aftual  fatisfaftion  of,  all  demands  under 
.  the  articles  5  and  that  though  a  limitation  by  articles 
to  the  beirs-male  of  the  marriage,  after  an  exprefs  eftate 
for  life  to  the  father,  fliould  be  taken  to  mean  ^  re- 
mainder to  the  firft  Csff.  fon,  it  does  not  follow   that 
a  limitation  to  the  heirs  of  the  body  muft  be  equiva- 
lent to  a  remainder  limited  to  daughters  j  efpecialjf 
in  this  cafe,  where  they  were  poftponed  to  the  limita- 
tion  to  the  heirs-male  of  the  body  of  D.  by  any  wife ; 
and  where  there  was  an  exprefs  pecuniary  provifton  made 
for  the  daughters  by  the  firfl:  wife  5  which  was  all  they 
were  to  depend  upon. 

And  the  following  diverfities  were  taken  by  the 
court,  between  this  laft  cafe  and  the  cz[c*o(  fVefi  and 
Errijfeyi  in  the  cafe  of  fVefznd  Errijey,  no  portions 
'  were  provided  for  the  daughters  of  the  firft  mar- 
riagej  in  the  laft  cafe,  portions  in  allcvents  were  fe- 
cured to  fuch  daughters.  In  the  cafe  of  H^efl  v. 
Errijfejy  after  the  limitation  in  the  articles  to  the  heirs 
male  of  the  body  of  the  huft)and  and  wife,  and  the  re- 
mainder  to  the  heirs  male  of  the  body  of  the  hufband 
by  any  wife,  came  the  remainder  to  the  heirs-female 
[  147  ]  of  the  body  of  the  hufband  by  the  firft  wife  £sfr.  fo 
that  the  daughters,  were  more  immediately  in  the 

(/)  Supra,  p,  14U 
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Tiew  and  contemplation  of  the  parties,  than  in  the 
lad  cale. 

The  difl:in6tion  between  the  two  cafes  of  JVeJi  v. 
Errijfeyy  merits  particular  attention-;  in  order  to  pre- 
vent our  miftaking  them  for  clalhing  authorities; 
and  enable  us  to  difcriminate  properly,  between  their 
refpedive  applications  to  the  circumftances  of  cafes, 
that  may  occaQonally  arife  for  our  confideration  in 
the  courfe  of  j)ra6lice. 

The  prominent  features  of  diftlnftion,  were  the  ex- 
preflions    beirs-female  as   contradiftinguifhed    from 
heirs-male  in  tFeft  v.  Errijfey  i  and  the  want  of  any 
other  providon  in  that  cafe  for  daughters,  than  the 
limitation  intended  them  by  the  articles,   under  the 
dcfcription  of  heirs-female i  whilft  in  Powell'sind  Price, 
the  words  beirs  of  the  body^  were  not  fo  direft  a  defig-  * 
nation  of  daughters^  as  to  denote  them  the  immediate 
objcds  of  contemplation  \   and  there  were  portions 
fccured  to  the  daughters  of  the  marriage,  indepen- 
dently of  the  conftruftion  or  effefl  of  the  words  heirs 
«/  tht  body. — A  little  confideration  will  (hew  thefe 
diftinftions  in  a  much  ftronger  light,  than  the  firfl: 
glance  may  reprefent  them. 

The  dcfcription  of  heirs-female^  cannot  be  explained  [  i^j  1 
into  any  other  intention  in  regard  to  its  objedls,  than 
daughters^  after  the  contradiftinguifhed  limitation  to 
htirs  male,  applied  to  fons  and  their  iflue  male.  But 
heirs  of  the  body  &c.  extend  in  exprejjion,  and  may  alfo 
embrace  in  intention  other  obje6ks  j  namely,  beirs-fe* 
^^h  of  the  fons,  fo  as  to  let  in  the  daughters  of  fons, 

who 
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yifho  are  not  comprehended  in  the  limitation  t€>  heirs 
male.  An  immediate  view  or  contemplation  of  daugb^ 
ters  of  the  marriage,  after  fons,  would,  it  may    be 
itippofed,  fuggeft  the  expreflion  heirs-female^  aFter  a 
dcfignation  of  ihe  fons  by  the  words  bsirs  male  i    bur 
heirs  of  the  body  is  the  only  concif^  expreflion    that 
could  be  calculated  to  comprehend  and  let  in  the 
heirs-female  of  fons.     And  might  not,  under    that 
expreflion,.  a  daughter  pf  a  fon,  have  as  fair  a  claim 
to  have  the  articles  executed,  fo  as  to  give  eftates  ia 
tail  general  to  the  fons,  in  order  to  let  her  in,  as  the 
iflue  of  a  portioned  daughter  can  ?  Where,  indeed, 
the  daughters  of  the  marriage  are  not  otherwife  pro- 
vided for  by  portions,  their  equity  under  the  general 
confideration  of  marriage  ftipulations,  viz.  the  pro- 
vifion  for  the  immediate  iffue  fccms  well  founded,  and 
fuperior  to  the  claim  of  a  daughter  of  a  f(>n.     But 
where  the  daughters  of  the  marriage  have  an  abfolute 
r  140  ]    pravifion   under  the  articles,  why  is  the  court  to 
abridge  the  general  extent  of  the  words  heirs  of  the 
body  in  their  favour,  in  preference  to  the  daughter  of 
a  fon,  equally  included  in  the  import  of  thofe  words^ 
and  not  otherwife  provided  for  at  all  ?  If  the  words 
heirs  of  the  hody^  after  a  limitation  to  fons  in  tail  male, 
JubjeSl  to  portions  for  daughters  in  failure  of  ijfue  male^ 
arc  to  operate  in  the  way  of ftriltfettlement^  in  giving 
eftates  by  purchafc  to  the  iJfue  exprejfed  by  them,  why 
are  they  to  be  confined  to  daughters  and  their  ifluc 
only,  in  exclufion  of  the  iffue-femalc  of  fons?  Can 
the  intention  be  fuppofed  of  preferring  the  daughter 
of  a  daughter  provided  for,  to  the  daughter  of  a  fon  ? 
if  not,  where  is  the  ground  for  narrowing  the  words 
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heirs  of  the  tody,  in  conftruftion  to  beirs-female,  in  ex^ 
cluiion  of  the  latter  i  And  if  thefe  words  are  to  be 
underftood  in  their  own  extent  of  heirs  of  the  bodj^ 
diey  cannot  have  effcd  by  way  of  ftriS  Jettlement^ 
without  limiting  eftates  to  the  firft  and  others  fons  in 
tail  general^  previous  to  the  limitations  to  the  daugh- 
ters.   But  where  is  the  authority  for  the  modelling  of 
articles  to  fuch  an  extent,  after  giving  the  fame  Tons 
eftates  in  tail  male,  under  the  limitation  to  heirs  male, 
(ubjeft  to  portions  for  daughters  ?  Or  how  does  the 
general  principle,  on  which  a  court  of  equity  feems 
to  interpofe  on  thefe  occaGons,  require  it  ?  The  mar- 
riage, and  articles  for  fettlement,  fuppofe  an  intended    [  150  ] 
provifion  for  the  iflue.     A  court  of  equiry  will  devi- 
ate from  the  ftridl  legal  efFeft  of  the  words  of  the  ar-   , 
tides,  to  efFedluate  this  intent;  but  the  operation  of 
the  principle  feems  to  terminate  in  the  fecuring  an 
efieflual   provifion  for  the   iflue  of  the  marriage. 
After  that  is  done,  why  Ibould  not  the  limitations 
cerate  according  to  their  legal  import  ? 

In  another  cafe,  {g)  where  an  eflate  was  articled  to 
be  fettled  on  the  hufband  for  Wltj/ans  wafte,  remain- 
der to  the  heirs  male  of  his  body,  wich  power  to  raifc 
porrions  for  younger  children.  A  fectlement  was 
afterwards  made,  before  marriage,  in  purjuance  of  the 
articles^  and  obferving  the  very  words  of  the  articles. 
The  hufband  afterwards  levied  a  Hne  to  the  ufe  of 
himfclf  in  fee,  and  by  will  made  a  provifion  for  his 
fon's  debts.  Lord  Hardwickeisdd  it  was  the  common 
cafe-,  the  variation  from  the  intent  of  the  articles, 
^ndfrom  the  ordinary  courfe  of  fcttlements  not  arifing 

(f )  Roberts  v.  Kingflcy,  i  Vcz.  238. 
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from  any  new  agreement  (being  made  in  purfuance  of  \ 
the  articles)  but  from  miftak|  in  not  attending  to  a 
ftria  fettlement.  The  reafon  of  which  was  unanfwcr- 
able>  viz.  that  on  aTettlement  for  valuable  confider* 
ations  to  make  the  facher  tenant  in  tail,  would  be  nu« 
gatory«  and  the  fame  as  making  him  tenant  in  fee. 
£  151  ]  But  the  fon  having  fubmitted  to^.  and  taken  a  benefit 
under  his  father's  will,  mud  be  bound  thereby  $  and 
therefore  though  he  was  intitled  to  have  the  lettle- 
ment  rcdlified  according  to  the  true  inteht  of  the  ar- 
ticles, he  could  not  retain  both,  but  muft  make  his 
elcSion.  {b) 

The  word  ijue  equally  comprehends  male  and  fc- 
.male.  (/)  And  therefore  in  a  cafe  of  marriage  articles 
for  conveying  lands  in  ti  uR:  fdr  the  hufband  for  life, 
and  afterwards  to  the  wife  for  life,  and  afterwards  to 
the  iflue  of  the  match,  in  fuch  manner,  and  fubjcft  to 
fuch  charges  for  younger  children,  as  the  hufband 
fhould  by  deed  or  will  appoint.  Lord  Hardwicke  held 
that  a  daughter,  the  only  iflfue  of  the  marriage^  was 
intitled,  {k)  under  an  equitable  execution  of  thofc  ar- 
ticles, in  drift  fettlement  to  an  eftate  tail.  •  IJfue  of 
the  marriage^  he  faid,  included  male  as  well  z.%  female  i 
and  therefore  if  it  had  gone  no  further  than  to  the 
iflue  of  the  marriage,  and  a  bill  had  been  brought  for 
carrying  the  articles  into  execution,  the  fettlement 
muft  have  been  to  all  the  ijfuei  to  the  firft  and  every 
other  fon,  and  for  default  of  fuch  iflue,  to  the  daugh- 

(A)  Vide  1  Brown  Chanc.  Caf.  587.  of  dcdion  in  thefe  cafci. 
(/)  Hart  V.  Middlchurii;  3  Atk.  371.  (i)  Of  the  word  iflue,  Tide 
the  cafes  referred  to,  infra,  i68.- 
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tCTS,  with  proper  remainders  following  one  after  the 
other;  (/}  and  that  he  had  known  fcveral  decrees  of 
that  kind  upon  the  words  ijjue  of  the  marriage.  And 
though  by  the  words  fubjeding  the  provifion  to  the 
father's  appointment,  he  might  have  divided  the  [  152  ] 
eftate  amongft  thfc  children  ;  a  different  part  among 
the  fons  if  he  pleafed,  and  another  part  by  way  of  pro- 
fion  for  the  daughters ;  ftill  the  whole  of  the  eftate 
muft  have  been  divided,  though  the  proportion  was 
left  to  the  father. 

This  laft  cafe,  we  may  obferve,  differs  materially 
from  that  of  "  Powell  v.  Price^**  and  rather  clafles 
with  that  of  IVeft  v.  Erriffey.     For-  here  a  provifion 
was  intended  for  the  iffue  of  the  marriage,  which  in- 
cluded female  as  well  as  (he  male ;  and  no  other  pro^ 
vifion  was  made  for  any  of  fuch  ifTue  male  or  female, 
than  what  was  imported  in  the  limitation  to  the  ijfue^ 
which  embraced  the  whole  eftate  comprized  in  it. 
Indeed  it  was  the  cafe  of  a  limitation,  that  could  not 
have  intitled  the  father  to  an  eftate  tail,  even  if  the 
iffue  female  had  been  otherwife  provided  for ;  iffue 
being,  in  legal  conftruftion,  a  word  ofpurchafe.     Nor 
could  the  iffue,  either  male  or  female,  have  taken  at 
law,  otherwife  than  as  purchafers.     It  was  a  cafe, 
therefore,  in  which  the  equitable  conftruftion  did  not 
depart  from  the  legal  import  of  the  word  iffue ^  in  favour 
of  iffue  otherwife  provided  for  j  but  enforced  a  con- 
ftrudion,  confona(nt  to  the  legal  import  of  the  words, 
in  favour  of  iffue  having  no  other  provifion  than  what 
that  conftruftion  afforded  them. 

(/)Vid.  2Atk.7j. 
Voul.  K  So 
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[  ^52  ]        So  in  another  cafe,  («t)  where  by  articles  previotts 
CO  marriage  it  was  agreed  chat  3000/.  Ihould  be  laid 
out  in  the  purchafe  of  a  freehold  eftate,  to  be  fettled 
on  the  hufband  for  Ijfe,  remainder  to  the  wife  for  lifc^ 
remainder  to  the  ufe  of  fuch  ifTue  of  their  bodies,  in 
fuch  par  cs  and  manner  as  the  hufband  and  wife  (hould  bjr 
deed  or  writing  appoint;  and  for  want  of  appointnienCj 
to  the  ufe  of  the  ijfue  of  their  bodieSy  remainder  to  the 
right  heirs  of  the  huiband.     There  was  no  provifion 
for    younger    children.      1  he  hufband  died   with* 
out  appointment,  leaving  his  wife  and  two  fons  and  a 
daughter.     Upon  a  bill  by  the  eldeft  fun, to  have  the 
money  laid  out,  according  to  the  articles,  in  land  to 
be  fettled  on  him*  in  tail,  remainder  to  his  brother 
and  fifter  in  tail,  with  reverfion  in  fee  to  himfelf  ^  and 
a  crofs  bill  by  the  younger  children  to  have  the  lands 
to  be  bought  fettled  on  them  equally  with  the  eldeft 
fon.     The  Mailer  of  the  Rolls  was  of  opinion,  that 
the  lands  to  be  purchafed  ought  to  be  fettled  in  drift 
fcttlcment,  and  limited  to  the  firft  (^c.  fons  in  tail, 
wiih  remainder  (the  daughter -being  dead  without 
ifTuc)  to  the  right  heirs  of  the  hufband  j  and  decreed 
accordingly. 

The  cafes  that  have  followed  that  of  Burton  v. 
P(iJiiugSy  above  cited,  (»)  evidently  appear,  from  what 
[  154  ]  I  have  ftated  of  them,  to  have  done  away  the  autho- 
rity of  Lord  Cowper'%  opinion,  when  he  difmiffed  the 
bill  in  that  ca'e.  And  it  is  obfervable,  that  in  Gtl'^ 
bert\  rcpof  c  of  the  cafe  of  Burton  and  Hafiings^  after 
flating  that  Mr.  Vernon  offered  to  the  court  a  differ- 

(w)  Dodd  V,  Dodd,  Ambl.  Rep.  174.       (»)  Supra,  p.  130. 
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cnce,  where  the  fettlement  (made  in  purfuancc  of  ar- 
ticles) was  before  marriage*  and  after,  vtz.  that  where 
^  it  was  before,  the  court  could  not  interpofe,  as  it 
could  where  it  was  after  marriage :  It  is  faid,  that  the 
court  had  no  regard  to  this  diftinftion,  but  too  haftil^ 
difmifled  the  bill. 

L^rd  7'tf/^^/,however,in  a  fubfequent  ca(e,(tf)adopted 
the  diftindion  urged  by  Mr.  Vernon  in  that  of  Burton 
and  Haftings  $  and  laid  it  down  as  a  rule,  that  where 
articles  are  entered    into    before   marriage^   and  a 
fettlement    made    after    marriage^    different    from 
thofe  articles,  (as  if  by  articles  tiie  eftate  was  to 
be  in  ft  rift  fettlement  and  by  the  fettlement   the 
huiband  is  made  tenant  in  tail)   the  court  will  fet 
I     up  the  articles  againft  the  fettlement.     But  where 
'both  articles  and  fettlement  are  previous  to  the  mar- 
riage, at  a  time  when  all  parties  are  at  liberty,  the 
fettlement  differing  from  the  articles,   will  be  taken 
as  a  new  agreement  between  them,  and  (hall  controul 
the  articles.     And  although  in  the  caie  of  IVeft  and 
Iniffey  the  articles  were  made  to  controul  the  fettle- 
ment made  before  marriage,  yet  that  refolution  did  not 
'     contradict  the  general  rule ;  for  in  that  cafe  the  fettle* 
ment  was  exprefsiy  mentioned  to  be  made  in  pur/uance 
\     uniperformance  of  the /aid  marriage-articlesy  whereby 
the  intent  appeared  to  be  dill  the  fame  as.it  was  at 
the  making  of  the  articles. 

So  in  the  cafe  of  fFarrick  v.  fVarrick^  hereafter 
I     ^^^^9  (p)  there  were  both  articles  and  a  fettlenoent 

(•)  Caf.  Temp.  Talb-  20.    Legg  v.  GoUwirc         {p)  Infra, 
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before  the  marriage  $  but  the  latter  was  declared  to 
be  in  part  fer/onnance  of  the  former. 

Upon  the  whole,  therefore^  the  general  dodrine 
upon  this  fubje&  appears  to  be  y  that,  in  the  cale  of 
articles  before  marriage,  containing  limitations  that 
would  give  the  parents,  or* either  of  them,  fuch  an 
eftate  tail  as  .would  enable  the  father  alone  during  the 
coverture,  or  the  furviving  parent  afterwards,  to  bar 
the  iflue  of  the  marriage,  under  a  legal  fettlement  li« 
miting  the  eftate  in  the  fame  words,  equity  will  rec- 
tify it,  and  make  a  drift  fettlement ;  unlefs  the  iflue 
isotherwife  provided  for  than  by  the  limitation  to  the 
heirs  ^c.  or  from  other  limitations  or  provifions  in 
other  lands,  it  appears  that  the  parties  knew  and  in^ 
tended  the  diftindion.     But  that  the  court  will  not 
interfere^  if*  both  articles  and  fetilemeni  are  made  be^^  • 
t  ^5^  ]  /^r^  marriage  i  unlefs  the  fettlement  xntbatca/e^  be 
expreffcd  to  be  made  in  purjuance  of  the  articles  j  for 
the  court  will  fuppofe  that  the  parties  had  altered 
their  intention,  with  refpcft  to  the  terms  of  the  mar- 
riage; which  they  may  do  before  the  marriage,  though 
not  afterwards;  and  that  the  fettlement  was  made  in 
purfuanceof  fuch  new  agreement  ^znd  not  of  the  articles. 
But  when  it  is  faid  to  be  made  inpurfuance  of  the  ar* 
tides  J  all  room  for  fuch  a  fuppofition  is  precluded. 

Here,  however,  we  muft  remark,  that  the  couk  will 
not  in  thofe  cafes  relieve  againft  purchafers  for  valu- 
able conflderation  and  without  notice.  As  in  the 
cafe  of  fVeJl  and  Errijey  above  cited^  {q)  one  of  the 

{q)  Sopra,p.  141. 
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oligeftions  to  the  appeal  was^  that  if  the  articles 
fliould  be  allowed  to  controul  tbeTettlement^  the 
purchafers  under  the  hufband  would  in  confequence 
be  affe&ed ;  to  which  it  was  anfwered^  that  the  ap- 
pellant's bill  was  not  brought  againft  any  purchafer^ 
as  to  the  parts  of  the  eftate  fold  by  the  huiband  %  lince 
the  appellants  only  prayed  fatisfa£lion  out  of  his  per- 
Ibnal  eftate.  And,  indeed,  the  decree  was  according 
to  fuch  prayer,  and  did  not  in  the  lead  affed  any  of  the 
purchafers.  (r)  So  in  the  cafe  of  Powell  and  Price 
tboved  cited;  it  was  admitted,  that  if  the  truftees 
(under  the  fettlement)  or  fecond  wife  had  had  no  no- 
/w  of  the  articles  made  on  the  firft  marriage;  then  [  157  J 
their  being  furcba/ers  without  notice^  would  have  been 
I  bar  to  the  plaintiflF's  claim  by  the  articles. 

And  in  the  cafe  of  fFdrwUk  v.  ff^arwicky  (s)  before 
Lord  Hardwfcke,  where  articles  were  entered  into  for 
fettling  an  eftate  to  the  hufband  for  life,  after  his 
death,  to  hie  intended  wife,  for  her  life,  and  after  her 
death  to  the  ufe  of  tbe  beir-male  of  tbe  bujband  to  be 
hiptten  on  tbe  body  of  tbe  wife\  afterwards,  and  before 
marriage,  by  a  fettlement  declared  to  be  in  part  per^ 
femance  of  tbe  faid  articles,  the  lands  were  fettled 
upon  the  hufband  for  life,  then  to  ihe  wife  for  life, 
and  after  her  dea,th  to  the  ufe  of  the  beirs-male  of  the 
hufband  begotten  on  the  body  of  the  wife.     After* 
wards  the  marriage  took  effed,  and  the  hufband'  fuf- 
fered  a  common  recovery,  mortgaged  the  land  in  fee^ 
which  mortgage  was  afterwards  atllgned  t6  anQther 
mortgagee.     After  the  father's  death,  his  elcieft  Ton 

0)  Sopra,  p.  144.      (/)  Warwick  v.  Warwick  and  Koihc ton, 
3Atk,a9i. 
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brought  his  bill  for  an  account  of  the  rents  and 
profits,  and  for  pofleffion^  and  to  have,  the  full 
benefit  of  the  marriage-articles;  infifting  that  his 
father  was  intended  to  be  tenant  for  life  only,  ^with 
remainder  to  his  firft  and  other  fon  and  fons  fuccef- 
fively  in  tail ;  that  he  was  a  purchafer  under  thofe  ar- 

[  158  3   tides,  and  ihey  ought  to  be  considered  as  if  they  had 
been  ftrifily  carried  into  execution.    The  mortgagee 
denied  notice  of  the  articles,  and  infifted  on  his  being 
a  purchafer  for  valuable  confideration.     Lord  Hard* 
wicke  faid  it  was  certainly  true,  from  the  general  prin- 
ciples of  the  court,  that  if  articles  on  marriage  are  to 
fettle  an  eftare  to  yf,  for  life,  remainder  to  his  wife 
for  life,  remainder  to  the  heirs-nriale  of  the  body  of 
y/.  it  is  taken  in  that  court  to  be  in  Jiriff  Jettlemeni^ 
and  an  eftate  for  life  only  in  the  father  and  mother; 
and  if  the  fettlement  be  made  after  marriage,  it  Oiall 
be  reftified  by  the  articles  before — that  the  cafe  of 
Weft  and  Errijfey  was  both  upon  articles  and  a  fettle- 
ment before  marriage ;  and  was  the  firft  cafe  where 
the  court  altered  a  fettlement,  and  made  it  conform- 
able to  articles,  and  relieved  on  the  head  of  miftake, 
the  fettlement  referring  exprefsly  to  the  articles.     But 
that  was  between  the  parties  to  the  articles  and  fettle- 
ment, and  their  rcprefcntatives,  and  mere  volunteers  % 
and  had  not  been  carried  into  execution  againft  a 
furcbafer -^thzt  it  was  true,  the  court  had  given  relief 
againft  perfons  who  claimed  under  the  fettlement  and 
their  reprcfentatives ;  but  no  cafe  had  gone  fo  far  as 
to  relieve  againft  purchafers. — He  alfo  obferved,  that 
there  was  no  cafe,  but  where  there  are  articles  as  well 

[  i<o  ]    *5  a  fettlement,  in  which  the  court  will  conftrue  words 
which  make  a  legal  eftate- tail^  to  be  carried  into  ftrid 

.    fettle- 
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icttlement.  And  upon  the  whole,  Ijovd^Hardwickey 
afcer  delivering  his  opinion  that  there  was  not  fuf<- 
ficieac  proof  of  notice  of  the  articles  in  the  aflignee 
of  the  mortgagee ;  dlfmiflTed  the  bill  {o  far  as  it 
prayed  to  be  relieved  againft  the  mortgage;  but  de- 
creed that  the  plaintiff  might  be  at  liberty  to  re* 
deem. 

Here  we  mav  alfo  notice  a  cafe  (  /  ),   where  the 
court  refufed  to  redify  a  fetclement  according  to  ar- 
tides,  for   want  of  the  produftion   of  the  articles 
themfclves.    The  articles  were  previous  to  marriage, 
for  (cttling,  by  the  wife's  father,  certain  cftates  to  ihc 
ufe  of  the  hufband  and  wife  for  their  lives,  and  the 
life  of  the  furvivor,  and  after  rhe  death  of  the  fur- 
vivor  to  the  ufe  of  the  beirs  of  the  hdy  of  the  huf- 
band on  the  wife,  remainder  over.     A  fetclement 
was  made  after   marriage,  reciting  the  articles,  and 
faid   to   be  made  in  confidcration  of  the  marriage, 
and  purjuance  and  performance  of  the  articles.    Upon 
a  bill  by  a  fon  of  the  marriage,  to  have  the  articles 
carried  into  execution.  Lord  Hardwicke  difmiflfed  it, 
'  for  want  of  the  articles  being  produced   (ir)  j    by 
which  alone,  he  faid,  he  could  alter  the  fettleinent. 
It  was  impoilible,  he  faid,   for  him  to  determine 
otherwife,  unlefs  the  whole  of  the  injirument  was  be* 
fore  him  ;    for  the  true  conftrudlion  ^  depended  on 
noords  and  other  farts  of  the  deed  might  be  material    [  J^o  ] 
to  find  out  the  true  meaning.     He   could  not   fe« 
reafon  to  lay  it  down  as  a  rule,  that  in  all  cafes  o(  ar^^ 
ticleSf  the  hufband  was  to  be  only  tenant  for  life. 

(/)  Cardwel]  v,  M^krili   Ambl.   R^p.  515.       («)  And  vide  - 

4jo|>1.  Rep.  148. 
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There  was  a  cafe  of  earlier  date  than  feveral  I  have 
been  noticing,  in  which,  though,  the  final  decifion 
did  not  diredly  turn  on  the  execution  of  articles» 

but  the  aiding  of  a  defeAive  fettlement,  yet  from  its 
relation  to  the  doftrine  upon  articles,   I  think   it 
claims  a  place  here. {x)    It  was  a  cafe  where   the 
hufband,  upon  his  marriage,  covenanted  to  levy  a 
fine  of  freehold,  and  furrender  copyhold  lands    to 
the  ufe  of  himfelf  for  life,  remainder  to  his  wife  for 
life,  remainder  to  the  heirs^  mftle  of  his  body  by  his 
wife,  remainder  to  the  heirs  of  their  two  bodies.     He 
afterwards  died,  without  levying  the  fine  or  making 
the  furrender,  leaving  a  fon  and  a  daughter  by  his 
wife.     The  fon  afterwards,  for  indemnifying  fbme . 
fureties  for  him,  covenanted  to  levy  a  fine  of  the 
freehold,  and  furrender  the  copyholds;   and  died 
having  furrendered   the  copyhold  ;    but  without  le-* 
vying  a  fine  of  the  freehold.     Upon  a  bill  by  his 
fifter  and  her  hufband  to  have  the  freehold  and  copy- 
hold lands  aflured  to  her  according  to  the  intent  of  the 
Jettlementy  Lord  Harcourt  confidered  the  deed  by  the 
father  in  the  nature  of  articles^  to  be  executed  in  a 
fi:rider  manner  than  in  the  words  of  the  deed,  and 
[  i6i  ]    that  t  remainder  might  be  limited  to  the  daughters; 
ib  that  a  fine  by  the  fons  could  not  have  barred  it. 
But  upon  a  re-hearing  before  Lord  Cowper,  he  held 
that  the  fettlcmcnt,  by  the  deed  to  lead  the  ufes  of 
the  fine,  was  not  to  be  confidered  as  articles^  but  a 
iefeElive  fettUment^  and   the  ufes  not  to  be  altered  or 
varied:   But  that  a  court  of  equity  would  a^fi  it  fo 
far,  as  to  confider  it  as  if  a  fine  had  been  levied  (by 

(*)  White  V.  Thornburgb,  2  Vcrn.  702. 
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tbe  hufband),  and  then  the  plaintiff  would  not  have 
been  barred  without  a  fine  (by  her  father)^  and  (he 
was  to  be  confidered  as  heir  of  the  body  of  her  father. 
And  chat  the  limitation  in  the  deed  to  the  heirs  of 
the  bodies^  could   be  inferted  for  no  other  end  or 
purpofe,  but  to   carry  the  eftate  to  the  daughters  of 
the  marriage  j  it  being  before  limited  to  the  heirs  male  j 
and  therefore  he  confirmed  the  decree  as  to  xhtfree* 
bold.     But  as  to  the  copyhold^  there  appearing  no  par-    , 
ticular  cuftonn  in  the  manor  for  fuffcring  a  recovery, 
he  held  the  furrendcr  (by  the  fon)  would  have  barred  . 
the  intaily  in  cafe  the  copyhold  had  been  well  fettled  i 
and  therefore  varied  the  decree,  and  difmifled  the 
bill  as  to  that. 

Lord  Cowper^  we  obferve,  confidered  the  cafe,  a&  * 

rf  zfettlement  defeftive  only,/<?r  want  of  the  fine  and 
Jumnder  j  which  were  the  only  requifices  to  fubftan*   t  '^^  J 
tiate  the  ufes  declared.     And  he  accordingly  only  af- 
forded the  aid  of  the  court,  in  fupplying  chat  defedt; 
and  confequencly  confidered  the  fon  as  taking  an 
cftatc  tail  from  or  through  his  father,  as  he  would 
have  done  under  a  perfcft  fettlement  to  the  ufes  de- 
clared.    But  the  obfcrvation  that  the  words  heirs  of 
their  todies,  could  be  inferted  for  no  other  end  but  to 
cany  the  eftate  to  daughters  of  the  marriage,  appears 
to  have  been  rather  too  loofe  ;  (y)   for  thofc  words 
would  have  let  in  a  daughter  of  the  fon.     And,  ac- 
cording to  Lord  Cowper*$  principle  of  dccifion'  in 
that  cafe,  fuch  a  daughter  (had  the  fon  left  one)  muft 
^s  heir  of  the  bodies  oftbehujband  and  wife,  have  been 

{y)  Vide  fupra,  p.  147. 
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intitledi  prior  to^  and  in  cxclufion  of  the  dapghtcr 
of  the  marriage.  For  the  eftate  tail,  which  "wmm 
held  to  defcend  to  the  fon*s  fifter,  becaufe  her  bro* 
tber  did  not  bar  it  by  a  fine^  would,  for  the  fame 
reafoh,  have  firft  defcended  to  his  daughter  if  he 
had  left  one. 

It  is  obvious  from  the  foregoing  cafes,  that  the 
general  principle  upon  which  the  courc  of  Chancery 
intcrpofcs,  to  carry  marriage  articles  into  execution 
by  way  of  drift  fettlcment,  nocwithftanding  the  ar- 
ticles themfclvcs  are  not  penned  in  that  manner,  i<, 
that  articles  made  in  condderation  of,  and  previous 
[  '^3  ],  ^^  niarriagc,   are  confidcred  as  heads  of  agreement, 
entered  into  between  the  parties  upon  valuable  con- 
fideration ;  that  a  proviGon  for  the  iflfueof  the  marriage 
is  one  of  the  great  and  xmnDcdiatc  objefts  of  this  agree- 
ment, and  confequently  a  principal  intention  of  fuch 
agreement  mud:  be,  to  fecurefuch  a  fettlement  as  (hall 
contain  an  eiTedual  provifion  for  that  iflfue :  which 
end,  it  is  clear,  cannot  be  anfwercd  in  any  degree  by 
a  fettlement  fo  framed,  as  to  leave  it  in  the  power  of 
either  parent  alone,  to  bar  their  iflue  by  fine  or  re- 
covery. 

The  iflue  in  thefc  cafes,  are  confidered  as  claiming 
a  provifion  in  the  capacity  of  purchafcrs  for  valuable 
confideration,  under  the  purport  and  intention  of  the 
flipulated  terms,  upon  which  that  marriage  was  en- 
gaged and  which  gave  them  birth.  But  it  is  evi- 
dent the  fame  obligatory  con fiderations  do  not  ex^ 
tend  to  wills  :  devifces,  as  fuch,  are  mere  volunteers; 
their  claim  has  no  other  ground  than  the  intention 
z  and 
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and  Botinty  of  the  tcftator ;    and  confcquently  the 

terms  in  which  chat  intention  a*nd  bounty  is  expreOed, 

may  alone  afcertain  the  nature  and  extent  of  their 

right.     They  have  no  claim  arifing  from  compaft 

made  upon  valuable  confiderarion,  as  the  iiTue  in  the 

foregoing  cafes  confeffcdly  has.     Therefore  it  is  no 

wonder  that  we  find  frequent  diftinfiions  between 

wiWs  and  marriage- articles,  in  regard  to  the  efFeft  of   [164  J 

the  limitation  to  iht  heirs  of  the  body ^  &c.  after  a 

preceding  limitation  to  the  anceftor. 

Thus,  where  A.  by  will  gave  300/.  to  her  daugh- 
ter, to  be  laid  out  in  land  and  fetded  to  the  ufe  of 
herfaid  daughter  and  her  children,   and  if  fhe  died 
without  ifluc,  remainder  over.  (2)     The  daughter 
married)  and  after  her  deceafe,  a  bill  was  brought 
by  her  hufband  to  have  the  money  laid  out  in  land, 
and  the  land  fettled  on  him  for  life,  as  tenant  by  the 
curtcfy,  or  to  have  the  inrereft  of  the  money  for  life 
in  lieu  of  the  profits  of  the  land.     The  court  held, 
that  if  it  had  been  an  immediate  dcvife  of  the  land,  the 
daughter  would  have  been,  by  the  words  of  the  will, 
tenant^n  tail;   and  confequenily  the  hufband  would 
have  been  tenant  by  the  curtcfy;  and  that  in  cafe  of     . 
a  voluntary  devife^  the  court  tnujl  take  it  as  they  found 
it,  and  not  Icffcn  the  eftate  or  benefit  of  the  legatee; 
sdrhough  upon  the  like  words  in  marriage-articles  it 
might  be  ofberwifey  where  it  appeared  the  eftate  was  in- 
tended to  be  prefcrved  for  the  benefit  of  the  iffbe; 
and  therefore  decreed  the  money  to  be  confidercd  as 
i      land;,  and  the  hufband  to  have  the  intereft  for  his 
f     life,  as  tenant  by  the  curtefy. 

(z)  2  Vcro.  536.  Sweetapple  v.  Bindon. 
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So  upon  a  devife  for  the  fetcling  of  lands  on  A.  for 
[  165  ]   life,  (tf)  and  after  hisdeceafe  to  the  heirs^male  of  hk 
hdyy  and  the  beirs-male  of  the  body  ofrveryjucb  beir^ 
male,  Jeverally  and  Jucceffively  as  they  jhould  be  in  pri* 
ority  of  birth  and  feniority  of  age,  remainder  to  A 
In  arguing  the  queftion,  whether  J.  was  tenant  for 
life  only  or  in  tail^  the  common  cafe  of  marriage- 
articles  was  cited^  where,  though  they  were  fb  word- 
ed as  to  give  the  huA>and  an  eftate-tail,  yet  the  court 
had  decreed  a  fettlement  on  the  hufband  for  life 
only,  and  then  upon  the  firft  and  other  (on  and  fons, 
Gfr.     Upon  which  part  of  the  argument  Lord  Keeper 
obfcrved,    that  where  fettlements  were  agreed  io  ie 
made  upon  valuable  conjideration^  the  court  would  aid 
inartificial  words,  and  make  an  artificial  fettlement: 
but  he  never  knew  it  done/9r  a  bare  volunteer. 

And  again,  in  a  cafe  where  lands  were  limited  by  will 
in  iruft  for  B.  for  life,  {b)  with  leafing  power,  and  af- 
ter his  deceafe  in  truft  for  the  heirs-male  of  bis  body. 
liOrd  Keeper  decreed  an  eftate*tail  to  be  conveyed  to 
B.  although  he  admitted  that  upon  articles  of  mar- 
riage, founded  on  agreement,  the  huA>and  in  fuch 
•     cafe  might  be  made  only  tenant  for  life;  but  in  a 
will,  (he  (d\d)you  muft  take  words  as  you  find  them. 
So  in  the  cafe  of  T'revor  and  Trevor  above  cited,  (0 
Lord  Chancellor  faid,  that  upon  articles  the  cafe  wzs 
ftronger  than  on  a  will. 

(^)  I'^g^t  'V.  Sewell,  1  £q.  Abr.  395.  Tide  this  cafe,  infra^ 
845.  (0  Bailc  or.  CoIemaD,  i*  Vcrn.  670.  1  P.  W,  142.  iflfrii 
p.  184.     {c)  Sapra,  p.  124. 

I  have 


dtfaud  and  difiinguijbed.  1 4 1 

I  have  adduced  the  above  inll4nces  in  order  to '  [  1 66  ] 
liew>  chat  the  pra£tice  of  the  coill*t  of  Chancery,  in 
efped  CO  the  conftruAion  of  marriage-arttclec,   is 
fiioty  even  in  that  cour(,  admitted  to  be  any  autho- 
Mcy  for  the  like  conftruftion  in  the  cafes  of  wills; 
unlels  it  be  in  certain  cafes  where  a  will  does  not 
give  the  legal  eftate/  but  only  creates  a  truji  to  be 
carried  into  execution,  (d)    As  to  which.  Lord  Taliot 
in  the  cafe  of  Lord  Glenorcby  and  Bo/well,  faid,  the 
role  is  not  generally  true,  that  in  articles  and  execu-- 
tary  trufts,  different  conftruftions  are  to  be  admitted; 
that  the  cafe  of  Papillon  and  f^oice  (^)  was  direftly 
againfl:  that,  and  feemed  to  him  a  very  ftrong  autho- 
rity for  executing  the  intent  in  one  cafe  as  well  as  in 
the  other.     And  Lord  Hardwicke  carried  the  analogy 
ftill  further  in  the  cafe  of  Bagjbaw  and  Spencer j  (/) 
by  reprobating  the  diftindion  between  trufts  executed 
and  executory^  and  treating  all  trufts  as  executory  \  z.  l 
diftindion,  however^  which  feems  to  have  had  its 
weight  as  well  in  ca(es  preceding,  as  others  fubfe- 
quent  to  that  of  Bagjbaw  v.  Spencer^  as  will  appear 
in  the  progrefs  of  thefe  flieets. 

We  now  come  to  thofe  cafes  of  trufts,  other  than 
marriage  articles,  in  decreeing  the  execution  of 
which,  ^he  court  of  Chancery  has  fo  far  departed  from 
that  which  .would  be  the  legal  operation  of  the  words  r,  g^  i 
limiting  the  truft^  if  reduced  to  a  common  law  con- 
veyance, as  to  conftrue  the  words  heirs  of  the  body  of 
cefiui  quetruft,  although  preceded  by  a  limitation  for 

{d)  Caf.  Temp.  Talb.  20.   infra,   182.     {t)   Infra,  p.   168. 
[f)  t  Aik.  583.  ia  the  cafe  of  Baglhaw  v.  Spencer^  infra,  177. 

life 
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life  to  the  eeftui  que  trujt^  as  words  6i  fur  chafe  and  oot 
%A  limitation. 

Thofc  have  been  cafes,  where  fomc  claulc  repug- 
nant to  the  nature  of  an  eftatetail,  (hewed  that  the 
donor  intended  only  an  eftate  for  life.— For  a  more 
particular  view  of  the  diftinftions  on  this  point,  I 
Ihall  refer  to  a  fuCAirc  page,  (i*) 

Thus,  where  lands  were  devifcd  to  truftccs  and 
their  heirs  for  payment  of  debts  and  legacies,  (i) 
and  afterwards,  lo  fettle  what  (hould  remain  unfold, 
one  moiety  to  the  teftatrix's  fon  H.  and  the  heirs  of 
his  body  by  a  fccond  wife,   with  remainder  over; 
and    the    other    moiety   to   the   teftatrix*s    fbn   F. 
and  the  heirs  of  his  body,   with   remainders  -over, 
uking  fpecial  care  \n  fucb  fcttlementy  that  it  (hould 
never  be  in  the  power  of  either  of  the  fons  to  dock  the 
intail  of  either  of  their  moieties.     Upon  a  qucftion, 
whether  the  fons  were  intitled  to  have  cftates  tail 
conveyed  to  them,  or  only  eftates  for  life,  the  court 
held,  that  the  fons  muft  be  made  only  tenants  for 
'  life,  and  (hould  not  have  eftates  tail  conveyed lo  them; 
but  their  eftates  for  life  (hould  be  without  impeach- 
[ '^^  ]    mcntofwafte.     Bccaufe  in  that  cafe  an  eftate  was 
not  executed^  but  only  executory ;  and  therefore  the  in- 
tent and  meaning  of  the  teftatrix  was  to  be  purfued. 
She  had  declared  her  mind  to  be,  that  her  (bns  (hould 
not  have  it   in   their  power  to  bar  their  children, 
which  they  would  have,  if  an  eftate  tail  were  to  be 
conveyed  to  them.     And  the  court  took  it  to  be  as 
ftrong  in  the  cafe  of  an  executory  devife  for  the  bene- 
fit of  the  i(rue,  as  if  the  like  proviGon  had  been  con- 

{g)  Infra,  p.  187.     {^b)  Leonard  v.  Earl  of  SuiTex,  2  Vein.  526. 
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Cftined   in  marriage  articles;  but  Jiad  fhe  by  her  will 

devifed  to  her  fons  an  eftate  tail,  the  law  mud  have 

taken  place ;  and  they  might  have  barred  their  iifue, 

notwithftanding  any  fubfequent  claufe  or  declaration 

in  the  willj   that  they  Ihould  oot^have  power  to  dock 

the  intail. 

And  where  A.  devifed  a  fum  of  money  to  truftees 
in  truft,  to  be  laid  out  in  lands^  (1)  and  to  be  fettled 
on  B.far  life^  without  impeachment  ofwajte^  remain- 
■    der  to  truftees  and  their  heirs  during  the  life  of  &  to  , 

fupport   contingent   remainders^    remainder  to  the 
heirs  of  the  body  of  B.  remainders  over,  with  a  power 
to  fi.  to  make  a  jointure. — The  univerfality  of  the 
rule  refpeding  the  union  of  the  limitation  to  the  an- 
ccllor  for  life,  with  that  to  the  heirs  of  his  body  &?r. 
was  urged  in  fupport  of  BJ's  being  intitled  to  an  eftate 
tail  in  the  lands  to  be  purchafed.     To  which  it  was 
anfwcrcd,  that  the  rule  in  conftruSion  of  wills  was^    [  i^9  ] 
that  the  intention  of  the  party  ought  to  take  place, 
however  improperly  exprcfled.     That  it  would  be  a 
'    downright  violation  of  the  teftator^s  intention,   to  *  • 
conftrue  the  eftate  devifed  to  B.  to  be  an  eftate  tail. 
For,  I  ft,  the  eftate  was  devifed  to  B.  for  his  life^  ex- 
prcfsly;   2dly,  it  was  to  B.  without  impeachment  of 
wafte^  which  would  be  vain  words  if  B.  were  to  have 
more  than  an  eftate  for  life;  jdly,  the  eftate  was  de- 
vifed to  truftees  during  the  life  of  B.  to  preferve  con^ 
tingent  remainders ^   fo  that  the  teftator  expreffed  his 
intention,  that  the  remainders  limited  to  the  iffue  of 
I     B.  (hould  be  contingent  remainders ;  and  what  could 
I     be  more  contradiflory  to  this  expi  cfs  and  plain  in* 

(1)  2  P.  W.  471,  P.ipi!lon  V.  Voice. 
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ttnty  than  to  fay  thofe  rentainders  fkould  not  be  eon« 
tingenc,  but  give  a  vefted  eft'ate  tkil  to  B^     As  to 
the  notion  that  the  conveyance  dire&ed  ty  a  will  QiouM 
be  io  the  ^words  made  ufe  of  in  the  will^   it  was  mh 
poffible  that  rule  could  imt^rfally  hold :  (Jk)  for  fvp^ 
pofc  the  direction  of  the  will  was,  that  the  truftee 
fhould  cobvcy  the  lands  to  J.  for  life,   remainder  to 
B.foT  evet\  this  in  a  deed  would  not  convey  afee^ 
as  it  would  in  a  will;  and  therefore  there  was  no  ne« 
ccflity  that  the  words  in  the  conveyance  fliould  purfoe 
thofe  in  the  will.     So  if  the  words  of  the  will  had  di- 
reftcd  the  cftate  to  be  conveyed  to  A.  for  life,  re- 
mainder to  the  ijfue  ^f  his  body  (he  having  none  at 
[  170  ]    that  time  born)  this  would  be  an  efiate  tail  in  a  wiK, 
but  in  a  deed  it  would  not   be  fo«     Again,  if  the 
words  in^a  will  were  that  the  conveyance  fhould  be  to 
A.  and  his  heirs  male^  this  would  be  an  eftate  taih 
but  put  fuch  words  into  a  deedy  and  there,  {of^tol 
-of  faying  of  wboje  body  the  heir  muft  be»  they  would 
give  a  fee  fimple ;  to  which  the  court  agreed.    And 
the  Lord  Chancellor  King  declared  the  court  had  a 
■  power  over  the  money  dircfted  to  be  inveftcd  in 
land:  that  the  diverficy  was  between  the  will's  paffing 
a  legal  eftate  and  leaving  the  eilate  executory^  {i^  that 
the  party  muft  come  into  the  court  of  Chancery^  in 
order  to  have  the  benefit  of  the  will  5  that  in  the  lat* 
ter  cafe,  the  intention  ihould  take  place,  and  not  the 
ftrid  rules  of  laws  and  he  decreed  that  B.  Ihould 
have  but  an  eftate  for  lifp  on  the  lands  to  be  par- 
chafed* 

(i)  Vide  Earl  of  Stamford  v.  Sir  John  Hobart,  infra,  173. 
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Id  mother  caife>  (/)  of  a  devifc  to  truftees  and 
tfaeir  faeirs,  in  truft,  till  the  marriage^  or  death  of 
the  teftacor*8  graDd-daugbterj  to  receive  the  rents 
and  profits,  and  pay  her  an  annuity  for  her  mainte« 
nance,  and  as  to  the  refidue  to  pay  his  debts  and  le- 
gaciesj  and  after  payment  thereof  in  truft  for  his 
grand-daughrerj  and  if  (he  married  a  Proreftant,  af« 
ter  her  age,  gr  with  confent  Csfr.  then  to  convey  the 
eftatc  after  fuch  marriage  to  thd  ufe  of  her  for  life, 
without  impeachment  ofivajie^  remainder  to  her  huf-    f  171  1 
band/i7r  /(/>,  remainder  to  the  ijfue  of  her  body^  with 
levcral  remainders  over.     A  queftion  arofe,  whether 
\indcr  the  will  the  teftator*s  grand-daughter  (Lady 
Glevorciy)  was  tenant  for  life  or  iu  taih,  which  de- 
pended on  two  points.     Firft,  whether  the  words  of 
the  will,  in  an  imm^iate  devije  of  a  legal  eftate,  would 
have  carried  an  eftate  tail;  fecondly,  if  fo,  whether 
the  court  would  make  any  difference  bctyveen  a  legal 
tide  and  a  truft  eftate  executory. 

Lord  Talbot  faid,  he  fhould  upon  the  firft  queftion 
have  made  no  difficulty  of  determining  it  an  eftate 
tatl^  had  it  been  the  cafe  of  an  immediate  devije.  He 
thought^  in  cafes  of  trufts  executed^  or  immediate 
dcvifcs,  the  conftrudion  of  the  courts  of  law  and 
tquity  ought  to  be  the  fame,  for  there  the  teftator 
did  not  fuppofe  any  other  conveyance  would  be  made. 
But  in  executory  trufts  he  left  fomcthing  to  be  done ; 
the  trufts  to  be  executed  in  a  more  careful  and  more  ac- 
curate  manner.  That  in  the  cafe  of  Legat  and 
5wW/,  {m)  the  words,  if  in  a  fettlcmcnt,  would  have 

(/)  Lord  Glenorcby  v.  Bofvillc,  Caf.  Temp.  Talb.  {m)  Supra, 
164.    Infra,  246. 
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made  aD  fMu  i4ih  Aod  in  that  of  Bail^  v.  QaUma^ 
the  execution  was  to  be  of  the  /ami  eftmtfi^  he  btti  m 
ibe  trufty  (n)  which,  in  conftrudion  of  law^   was  an 
cftatctail.     That  the  cafe  of  "  Ptfpf//(^»  and  fWrr" 
feemed  a  ftrong  authority  for  executing  the  intent  ui 
[  172  ]   executory  truftsy  as  well  as  in  articles;  «id  he  acconi* 
ingly  decreed  thi  Lady  Giemreby  but  an   eftate  fon 
life,  with  remainder  to  her  firft  and  other  fbfis«  i^f, 
This,  we  obferve,  was  the  cafe  of  a  limication:r#  /6i 
ijfue  (^Ck  which  is  not,  even  in  legal  conftru£fcion^  h 
,  .     appropriated  a  word  of  limiMimy  as  the  word  heirs. 
But  Lord  Talbot's  reafoning  applied  to    both^  and 
brought  them  alike  within  the  diftin£lion  t^keo  by 
him,  between  tru^s  executory  and  immediate  de^ifes. 

In  the  laft  cited  cafe,  that  of  Earl  of  Stamford  v.  Sir 
John  Hob  arty  was  reforted  to,  in  order  to  (hew  that 
the  court  was  not  tied  up  to  the  rules  of  law  ia  caies 
of  executory  truds ;  and  though  fuch  cafe  does  not 
rank  as  one  of  thofc  in  which  the  court  of  Chancery 
has  deviated  from  the  rule  in  Shelley's  cafe^  becaufe 
the  limitation  to  the  heirs  male  of  the  body  there  was 
preceded  only  by  a  term  ofyearsy  and  not  by  a  ^ 
ejtate  in  the.anceftor  i  yet,  as  it  is  one  of  the  cafei  id 
which  the  court  has  executed  a  trujl  for  heirs  male,    . 
in  a  courfe  of  Jiria /ettlement  on  firft  and  other  (ol^fk 
fucceffively  in  tail  male,  at  the  fame  time  that  it  is 
a  ftrong  and  leading  authority  for  the  corrcdive  in- 
terpoficion  of  equity,  in  modelling  the  limitations  of 
executory  trujls  in  willsy   no  Icfs  than  in  marriaff  ar^ 
ticlesy  in  fuch  a  manner  as  to  fubftantiate  the  appa* 

{n\  Supra,  165.  Infra,  186. 
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mt  intention^  I  think  it  claims  our  proper  attention 
ia  chit  place. 

The  cafe  arofcon  Sir  7^»  Majnard\  will)  {$)    [  173  ] 
bjr  whichj    after  deviling  his  eftates  in  remainder  af- 
ter the  dcceafe  of  his  wife  (afterwards  Counttjs  of 
Suffolk)  to  cruftees  and  their  heirs,  he  direded  theai» 
after  bif  w(/5f'j  decea/e,  to  cmvey  certain  parts  thereof 
to  cbe  life  of,  or  in  truft  for,  Sir  H.  Hobart  and  Eli^ 
zabetk  hi&  wife  for  their  lives  and  the  life  of  the  lon- 
ger liver  of  thend  5   the  remainder  to  the  frjl  Jon  of 
the  faid  Elizabeth  for  ninety-nine  years,  if  he  (hould 
fe  l^g  live ;  the  remainder  to  the  heirs  male  of  the 
hoif  offucbfirfifom  the  remainder  to  all  and  every 
the  fons  of  the  faid  Elizabeth  for  ^^  years,  if  every 
fiich  ion  refpedively  (hould  fo  long  livej  the  remain- 
der to  the  heirs  male  of  every  of  them,  to  take,  not 
jointly  but  fucceflively,  one  after  the  other,  accord- 
ing to  the  births  of  each  of  them  j  each  fon  to  take 
the  cerm  of  99  years,  with  immediate  remainder  to  his 
faid  heirs  fnale;  the  remainder  thereof  to  Maty  May- 
»«r</ (afterwards  Countefs  of  S/tfw/i?ri)  for  her  life^     . 
the  remainder  thereof  to  all  and  every  her  fons  for 
fucblike  tertn  of  99  years,  and  with  remainder  to 
tbe  heirs  male  of  the  body  of  every  fuch  fon  imme- 
diately after  each  term.     The  teftator  left  the  faid 
Elizabitb  Hobart  and   Mary   Maynard   his    grand- 
daughters and  co-heirs  at  law,    who  neither  of  them 
kad  any  iflbe  male  at  the  time  of  his  deceafc.     Aften- 
^ards,  on  fome  difputes  between  Sir  U.  Hobart  and 
his  Lady,   Lord   Stamford  and  his  Lady,  ^  and  the    [  '74  3 

(0  Eaxl  of  Stamford  x;.  Sir  John  Hobart,  t  Brown  Pari.  Caf.  288. 
L  2  Countefs 
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Countefs  of  Suffolk^  an  aft  of  Parliament  was  ob- 
tained, whereby  it  was  cnafted  that  the  real  eftatc, 
by  the  faid  Sir  John  Maynard's  will  given  or  appoint- 
ed, \^^«W  go  untOy  and  beheld  and  enjoyed  By/ucbper- 

Jon  and  per/onSt  to  and  for  fucb  efiates  and  inftrefts^ 
and  under  and  JuhjeEt  to  Jucb  charges ^  limitations ^  and 
appointments  y  and  in  fuch  manner  and  form  ^  as  was  in  the 

/aid  will  exprejfed.  And  the  faid  iruftees  were  there* 
by  authorifcd  and  inn  powered  lo  convey  the  ftid  ma- 
nors and  lands  immediately^  unto  fuch  perfon  and  pcr- 
fons,  and  for  fuch  eftate  and  eftates,  as  the  fame 
were  in  and  by  the  faid  will  limited  and  appointed  to 

.be  conveyed,  as  if  the  faid  Countefs  of  Suffolk  were 
dead. 

After  the  deceafe  of.  Sir  H.  Hohari  and  his  wife, 
upon  a  bill  filed  by  Sir  John  Hobartj  their  only  fon, 
the  truftees  were  direfled  to  convey  the  \znAs  accord- 
ing to  bis  will  and  the  words  of  the  aS  of  Par-liament. 
And  a  draft  of  conveyance  being  accordingly  fettled 
by  the  Matter  to  truftees,  habendum  to  them  and 
their  heirs.     I'o  the  feveral  ufes,  intents  and^urpojes 
in  the  Jaid  will  and  aSl  of  Parliament  limited  epcprejed 
and  declared^  and  to  and  for  no  other  uje^  intent  or 
purpofe  wbatfoever ;   the  plaintiff  excepted  to  it,   for 
that  the  premiflcs  ought,  at  lead,    to  have  been  li- 
mited to  the  ufe  of  the  faid  truftees  and  their  heirs; 
[   175  ]    and  only  in  truft  for  fuch  perfon  and  perfons,  and 
fuch  eftarc  and  eftates,  as  were  in  and  by  the  faid  will 
and  aft  of  Parliament  limited;   whereby  the  legd 
eftate  might  be  vefted  in  the  faid  truftees,   for  the 
better  prefervation  of  the  contingent  limitationsy  which 

other  wife,  as  the  draft  was  prepared,   were  liable  to 

be 
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be  deftroycd,  and  the  teftator's  intention  plainly  de- 
feated* 

Upon  bearing  of  this  exception.  Lord  Chancellor 
Cowper  declared,  "  that  in  matters  executory^   as  in 
cafes  of  articles,  or  a  will  direaing  a  conveyance^  where 
the  words  of  the  articles  or  w/V/' were  improper,   or 
mfornuU   that  court  would  not  direft  a  conveyance 
according  to  fuch  improper  or  informal  exprf  flions 
in  the  articles  or  will\   but  would  order  the  convey* 
anct  or  fettlement  to  be  made  in  a  proper  and  legal 
manner,  fo  as  might  beft  anfwer  the  intent  of  thepar- 
ties;  and  in  that  cafe  hisLordOiip  conceived  the  true 
intent  of  the  will  to  be,  that  the  eftates  Ihould  be/^- 
tfirei^  as  far  as  the  rules  of  law  would  admit,  to  the 
iffuc  male  of  the  refpeftive  devifees,  and  that  it  was 
dcfigned  to  be  as  ftrift  a  fettlement  as  poflible  by 
law/'    His  Lordihip  therefore  decreed,  that  in  the 
&id  conveyance,  »where  any  part  of  the  eftate  was  li- 
mited in  u(e  to  the  plaintifF  for  99  years  if  he  Ihould 
ib  long  live,  there  (hould  be  a  limitation  over  to    [  176  ] 
truftces  and  their  heirs  during  his  life^  to  'pref<^ve  the 
contingent  ufes  in  remainder ;  and  then  to  the  firft 
and  other  fons  of  the  plaintiff  in  tail  male  fuccef- 
fivdy. 

Upon  an  appeal  to  the  Lords  from  this  lafi  decree^ 
•it  was  contended,  among  other  things,  that  the  aft 
of  Parliament,  which  was  fo  very  exprcfs  in  confirm- 
i%thc  eftates  appointed  by  the  will,  could  never  in- 
tend that  a  court  of  equity,  (hould  have  power  to 
ilrell  a  conveyance  to  other  ujesy  than  what  were 
mentioned  in  the  will ;  but  the  decree  complained  of 

L3  did 
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did  fo^  and  was  therefore  repugnant  both  to  the  wHl, 
and  aft  of  Parliament,  as  Well  as  to  the  /brmer  de^ 
cree. — To  this  it  was  anfwercd,  that  in   cafes  of  ex- 
eeutcry  articles,  for  the  fettling  of  eftates^  in  iHX>ipeft 
of  future  conveyances  to  he  afterwards  mads^  it  was 
vfual  for  courts  of  equity  to  help  informalities  and 
fupply  defers ;  elpecially  when  the  things   flipplie^ 
Were  neceflary  to  fuf port  the  main  intent  of  the  parties, 
and  to  carry  fuch  articles  into  execution,  according 
to  that  intent,  fo  far  as  it  might  agree  with  IjiWj 
though  not  ftriftly  according  to  the  words  and  pen- 
ning of  the  articles  i  and  a  fortiori  viOuXd  courts  of 
equity  do  fo  in  the  cafe  of  a  will,  where  the  fame 
was  only  executory  by  a  conveyance  to  be  made.     That 
the  ad  of  Parliament  made  no  alteration  in  the  will^ 
£  177  ]    in  the  point  in  queftioni  it  only  haftened   the  time 
for  the  truftees  to  convey,  even  in  the  life- time  of 
the  Countefs  of  Suffolk^  and  in  fome  other  particulars 
not  relative  to  the  queftion.  But  in  all  other  refpefiSi 
the  zQi  confirmed  the  will,  and  being  ftridly  relative 
to  it,  the  intent  of  the  will  ought  to  be  the  rule  for 
the  conveyance.    The  decree  was  accordingly  affirmed 
by  the  Lords. 

In  a  cafe  {p)  where  one  by  deed  conveyed  his  free* 
hold  land  to  truftees  and  their  heirs,  and  his  lea(e« 
hold  to  truftees  and  their  executors^  upon  troft  to 
apply  the  rents  and  the  benefit  of  the  redemption 
to  fV.  for  life,  and  after  her  death  to  the  behs  of  tie 
body  of  the  faid  H^.  and  of  G.  and  of  M.  their  Mt, 
executors  and  affigns,  during  the  continuance  (rf  the 

{p)  Allgood  *v.  Withers,  in  Chanc.  in  1735,  cited  l  H\ir.  Jio7« 
I  Vez.  150.     a  Atk.  582.     a  Vez.  64^ 
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.tftflte  in  the  premifles  i  upon  a  q^eftioii  whetht^r 
jy.  tQ(>k:  fQr  Ufa^  or  in  tail^  Lor^  ^^hi  heMj  tbiit 
flie  Mok  ^Q  eftaie/i^r  /i/>^  and  that  ch^  heir$  took  by 
pitfC&afe.  {q)  In  which  ca^e^  vc  may  obferve,  the  li- 
*  mitatioix  to  the  heirs  of  the  body  of  IV*  was  blended 
wich  chat  to  the  heirs  of  the  bodies  of  feveral  others, 
who  could  take  no  otherwife  than  by  purchafe;  and 
^ere  were  words  of  iimitation  not  only  to  the  heirs> 
but  to  the  affigns  of  ail/  the  faid  heirs  of  the  bodies 
alike. 


•* 


I  (hall  next  notice  a  cafe,  of  very  frequent  refer- 
ence; (r)  where  A.  devifed  lands  to  five  truftees,    [178  ] 
their  heirs  and  afligns /» /r«^,  by  rents  and  profits, 
JaU  or  mortgage^  to  pay  his  debts  fcf^.  and  after  pay- 
meni  thereof y  he  devifed  the  fame  eftates  to  three  of 
the  fame  truftees  their  executors  iSc.  for  500  years, 
upon  truft  to  pay  his  legacies,  and  an  annuity  of 
200/.  per  ann.  to  his  fitter  for  life;  and  after  the  de- 
termination of  the  faid  eftate  for  years,  he  devifed 
the  fame  premifles  to  all  the  faid  truftees  and  the[r 
heirs  in  truft,  as  to  a  moiety,  to  the  ufe  of  7*.  his  ne- 
phew for  life,  without  impeachment  of  wafte,  and 
rftcr  the  determination  of  that  eftate,  to  the  truftees 
*od  their  heirs  during'the  life  of  7*.  to  fupport  con- 
tiagent  remainders,  and  after  his  deceafe  to  the  ufe 
of  di«  heirs  of  the  body  of  T.  lawfully  begotten,  and 
^orwunt  of  fuch  iflbe,  then  to  the  ufe  of  his  nephew 
A'  for  the  term  of  his  natural  life^  without  impeach- 
flwot  of, wafte,  and  after  the  determination  of  that 
^te*  /^  ihejame  trufiees  during  the  life  of  B,  to  pre^ 

iq)  Aixi  vide  AQitont;,  Afhton^.  cited  1  Vez.  149.  2  Atk.  582. 
0")  I  Vcz.  142,  2  Atk.  246.  570.  577.    Bagfhaw  v,  Spencer. 
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Jerve  contingent  remainders,  and  after  hit  deceafcj  then 
to  the  ufe  of  the  heirs  of  the  body  of  B.  lawfully  begot- 
teiii  with  like  remainders  to  other  nephews. 

The  firft  devifee  7*.  died  without  iflue;  upon  whofc 
deceafe  B.  the  next  in  remainder^  Bled  his  bill  againft 
the  truftees  and  all  proper  parties;  praying,  amongft 
other  things,  to  be  let  into  poffefTion  of  a  moiety  of 
[  '79  3    ^^^  cftatesi  afterwards  B.  dying  pending  the  fuit,  his 
widow  and  devifcc  brought  a  bill  of  revivor  and  fiip- 
plennental  bill ;  charging  that  B.  in  his  life-timCy  by 
bargain  and  fale  inrollcd,  conveyed  this  moiety  of 
the  eftates  to  two  perfons  and  their  heirs,   to  make 
them  tenants  of  the  freehold,  and  fufFered  a  recovery 
thereof  (in   which  he  was  vouched   to  the  ufe  of 
himfclf  in  fee;  and  afterwards  devifed  his  faid  moiety 
to  his  faid  widow  in   fee,  and  died  without   iflue. 
The  general  queftion  between  the  parties  was,  wAc* 
ther  an  ejlate  tail  or  an  eftate  for  life  only,  paifed  by 
the  will  of  J.  to  jB.  ? 

It  was  infifted  for  the  plainti(r»  that  it  was  an 
cftate-tail;  upon  the  general  rule,   that  where  lands 
are  limited  to  a  man  for  life,  with  a  limitation  in  the 
fame  deed  or  gift  to  the  heirs  of  his  body,   that  this 
makes  an  ellate-tail,  and  that  a  devife  of  hnds  In 
the  fame  way  paffed  the  fame  eftate ;  that  the  limita- 
tion was  either  a  legal  ejlate,  or  a  trufi  vefled  or  ex- 
ecuted and  not  executory^     On  the  other  hand  it  was 
contended,  that  thofc  rules  were  artificial,  not  found- 
ed in  juftice,  but  for  fupport  of  the  feudal  tenures, 
and  therefore  the  judges  ought  to  (hew  themfclvcs 
ajluti  in  fiipporting  exceptions  to  fuch  rules.    The 

Maftcr 
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Mafter  tif  the  Rolls^  however,  held  it  to  be  a  truft, 

and  n9t  a  legal  efiatei  but  decreed  that  £.  was  entt-    [  i8o  3 

tkd  t«  an  eftaU-tml  in  the  moiety  fo  devifed  to  him^ 

as  it- was  the  cafe  of  an  immediate  devife^  and  not  a 

de  vifc  of  lands  to  be  fettled. 

Upon  an  appeal  to  Lord  Hardmcke  from  .this  de« 
crec,    he  agreed  that  this  devife  was  only  a  trufi  in        ^    . 
equity  5    the  devife  being  to  trufiees  and  their  heirs, 
which  carried  the  whole  fee  in  point  of  law,  and  the 
devife   io  fell  being  fufficient  to  carry  the  fee,  if  the 
word  heirs  had  been  omitted;    and  therefore  the 
whole  fee  being  in  the  truftees,   no  legal  remainder 
could  be  limited  to  B.;  and  as  to  its  being  confi- 
dered  as  an  executory  devife  to  B.  (which,  ic  feems, 
had  been  contended  at  the  bar)  it  was  too  remote  to 
be  good  in  that  view;  being  after  all  debts  indefi- 
nitely paid,  which,  in  point  of  time,  might  exceed  a 
life  or  lives  in  being,  or  any  other  time  allowed  by 
law;  and  befides,  in  that  cafe  the  recovery  by  B.  be- 
ing before  the  debts  were  paid,  and  confequently 
whilft  the  legal  fee  remained  in  the  truftees,  B.  could 
make  no  good  tenant  to  the  praecipe ;  and  that  would 
prevent  its  pafling  by  5/s  will :  for  whatever  made 
that  recovery  void,  equally  defeated  the  plaintiff's 
title;  which  made  it  neceflary  for  the  plaintiffs  to 
admit  that  all  the  devifes  fubfequent  to  that  to  the 
truftees  were  trujis  in  equity. 

That  the  main  queftion,  whether  it  was  an  equitable    [181] 
efiate-^tail  or  ior  life  only,  depended  on  the  conftruc- 
tion  of  the  words  heirs  of  the  body^   whether  they 
IhouU  be  taken  as  words  of  limitation  or  of  purchafe. 

That    . 
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Tivat  the  intent  was  detr  that    they  ihoald    :be 
taken  as  words  of  purcbafe,  from  thcdwkm^itii 
§nt  impeacbmim    $f  v^afity    and  the  liiinttatiofm  !^fi» 
truftees  h  Juppart  conth^cnt  remaindm.    Tbacdieair 
were  feveral  cafes  even  ac  law,  where  they  had  baen 
taken  as  words  of  purchafe^  as  Archer^%  cafe ;  thar  cbe 
words  of  limitation  added  chere^  and  in  all  fuch  cmlbs^ 
were  only  demonft ration  of  the  intent  of  the  teftaitar 
in  ufing  the  firil  words*    That  the  cafe  of  Couljon  ami 
C$»lfon^  (j)  which  was  objefied  as  an  authovity,  that 
the  intcrpoficion  of  truftees  to  fupport  concirtgent  re^ 
mainders  is  not  fufficient^  to  turn  thefe  fubfequetit  Ii« 
mitations  to  the  heirs  of  the  iody,  into  words  of  piw* 
chafe,  diffifred  from  the  principal  cafe;  here  beings 
(rn  the  principal  cafe)  a  claufe  without  impeachmenc 
of  wafte ;  although  that  might  be  thought  of  little 
'  weight;  but  the  great  difference  was,  that  this  was  a 
devifc  of  a  trust  in  equity^  that  of  a  mere  legal 
cftaie,  the  words  of  which  muji  be  taken  as  they  fiood^ 
according  to  the  ftriS  legal  determination.     That  here 
all  the  jimications  were  the  diredtion  of  a- /r^y7>  which 
[  1S2  3   the  court  was  bound  to  carry  into  execution  accord- 
ing to  the  intent  of  the  tcftator. 

That  as  to  the  difference  between  trufts  executed  and 
executory,  the  diftinftion  had  never  been  eftablifhed 
by  any  djred  refolution.  That  all  trufts  in  notion 
of  law  were  executory,  and  to  be  carried  into  cxc- 
curion  by  the  court  hy  fubfena,  (/)  That  if  B.  had 
himfclf  come  to  have  a  conveyance  decreed  him,  the 

(j)  Vide  Cqolfon  and  Cool  Ton,  infra,  p,  349.  (/)  Vidp  <rf 
this  didixidUoo,  aod  furiher  ubfervations  on  this  cafe»  infra,  p.  187, 
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queftion  would  have  been,  whether  the  court  fhould 

have  inferted  truftees  to  fupport  contingent  remain- 

ders,  if  they  had  not,  they  would  have  departed  fron» 

the  words  of  the  will  $   if  they  had,  the  remainder 

muft  have  been  to  firft  iSc.  fon  and  fons  in  ftrid  fettle- 

cnenty  for  otherwUe  there  would  have  been  no  re- 

maia4pK  to  be  preferved ;  and  therefore,,  if  the  court 

muft  at  all  events  depart  frooi  the  words  of  the 

will,  fuch  departure  mufl:  rather  be  to  fupport  than 

to  frullrat^  the  plain  intent  of  the  teftator ;  for  thefe 

teafons  Lord  Hardwicke  revcrfcd  fo  much  of  the  de- 

aee  at  the  Rolls  as  gave  B.  an  eftate  tail  under  the 

wm.  («) 

It  feems,  this  decree  of  Lord  Hardwicke  was  ex- 
prcfsly  grounded  on  the  diftinftion  between  a  truft  in 
equity  and  a  mere  legal  eftate  i  he  holding  that  in  the 
Utter  the  words  muft  be  taken  as  theyftood^  according  to    f  183  ] 
their  ftriEt  legal  determination. 

From  the  example  of  the  courts  of  equity  in  thofe 
cafes  o(  truft  limitations,  where  they  have  denied  the 
application  of  the  rule  in  Sbelley^s  cafe ;  fome  people, 
with  more  plaulibility  than  rcafon,  have  endeavoured 
to  infer,  that  the  courts  of  law  flsould  indulge  the 
feme  latitude  of  conftrudion  ;  afluming  it  as  a  prin- 
ciple, that  there  is  no  found  didinftion  between  the 
^cvife  of  a  legal  c&sitc  and  a  truft.  But  this  fccms  to 
t^titio  principii.  That  our  books  abound  with  the 
diftindion,  between  a  legal  devife  and  a  truft y  when 
executory  at  leaft,  appears  as  well  from  the  cafes  I  have 

.(»)  And  vide  Lord  H^rdwicke's  ob£ervation  on  this  cafe  in  Garth 
V.Baldwin,  2  Vez.  655. 

already 
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already  mentioned,  as  from  thofe  which  I  Ihall  mention^ 
by  and  by.   In  ^he  mean  time^  as  to  the  iauodncfsaml 
reafon  of  the  diftinftion^  we  are  to  con{ider>  chat  /ru^ 
were  originally  creatures  of  confidence  between  par^ 
and  party>  and  totally  diftinfl  in  almofl:  every  qua^ 
lity,  from  thofe  legal  eftatcs  which  were  the  fah^t&a 
pf  tenure.     They  were  in  their  nature  indepeiiOTifiit  of 
tenure^  and  therefore  not  the  objefls  of   tho/d  iaws 
which  were  founded  in  tenme.     They   were  rights 
arifing  folely  out  of  the  intent  of  the  party  who  created 
themj  and  therefore  fuch  intent  was  the  ^r^i7/^/y/<// 
in  the  execution'oi  them.    Confequently,  when  a  court 
r  184.  1    ^^  equity,  in  certain  cafes  of  /r^- eftatcs,  deviates 
from  the  rule  above  laid  down  i  it  does  not  in  fo 
doing,  depart  at  all  from  any  rule  of  law  by  which  it 
yvsis  ever  boundm:  it  only  exercifes  that  confcience 
and  difcretion  to  which  truft  eftates  were  in  their  ma- 
ture originally  and  neceffarily  fubjeit. 

And  yet  even  a  court  of  equity,  in  order  to  prefervc 
as  near  a  correfpondence  as  may  be,  between  the  rules 
of  conftruftion,  with  regard  to  truji-eftatesy  and  rhofc' 
laws  by  which  legal  eftates  aYe  conftrued,  confiders 
itfclf  as  bounden,  even  in  the  cafe  of  trufi-eftates^  to 
decree  according  to  the  rule  1  have  been  fpeaking  of, 
wherever  it  can  be  done  without  manifeft  violation  of 
the  intention  of  the  parties.    Of  r':is  the  cafe  of  Swut'- 
afple  V.  Bindon^  above  ftated,  {x)  is  a  flrong  irtftancc# 

And  where  one  devifcd  lands  to  truftecs  and 
tneir  heirs  for  payment  of  debts  and  legacies, 
and  after  debts  and  legacies  paid,  willed  rhsLt  one 

(u\  Swcetapple  v.  Bindon,  fupra,  p.  164. 
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fourth  part    fhould  be  and  remain  in  truft  for  £• 
for  life,    with   power  of  leafing;  and  after  her  de- 
ccafe  in  truft  for  C.for  and  during  the  term  of  his  life^ 
(jr)^th  like  fower  of  leafing^  and  after  his  deceafe  to 
the  b^irs   miiU  of  the  body  of  C,  remainder  over. 
Now  this  v93l%  the  devife  of  a  trufi  \  and  Lord  Cowfer 
conceived    that  it  differed  from  an  immediate  devi/e, 
and  that  it  was  rather  to  be  looked  upon  in  the  na^   [  185  1 
tttreof'an  executory  dcvife,  to  take  cffeft  after  debts 
pacd,  which  were  confiderable  ;  or  in  nature  of  mar- 
riage^arcicles  :    befides,    that    the   enabling   C.   to 
make  leafes,  fecmed  to  imply  very  ftrongly,  that 
he  was    to   have  no   power   to   difpofe  of    the  in- 
heritance.    But  the  caufe  coming  on  before  Lord 
Hartouri  upon  a  re  hearing,  he  faid  the  cafe  of  a  will 
differed  from  the  feveral  cafes  of  nurriagc-articlcs,  in 
the  nature  of  which  the  iffue  were  particularly  con- 
fidtred,   and  looked  upon  as  purchafcrs.     That  in 
cafes  of  a  will^  where  the  parties  claim  voluntarily, 
the  tcftator's  intent  muft  be  prefumed  to  be  confident 
with  the  rules  of  law;  that  at  law  thofe  words  would 
ceruinly  create  an  eftate-tail ;  and  it  could  not  be  in* 
fcricd  (with  any  certainty)  from  the  power  of  leafing, 
^%t  no  eftate-tail  was  iatended ;    fuch  power  being 
W)re  beneficial  than  that  given  to  tenant  in  tail  by  the 
ftatute;  and  as  the  debts  were  admitted  by  the  plead* 
ings  to  be  all  paid>  the  fame  conftruftion  was  to  be 
made  as  if  there  had  been  originally  no  truft  i  and  fo 
decreed  A.\  (hare  to  be  conveyed  to  him  and  the 
heirs  male  of  his  body,  remainder  over. — The  above 
ftate  of  the  cafe  of  Bale  and  Coleman,  is  from  Vernon. 

(j)  Bale  V.  Coleman,  2  Vern,  670.     i  P.  W.  142. 
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Peere  Williams  {z)  ftaces  it  as  a  devife  to  four  perfbos 

for  payment  of  debls,  afterwards  to  the  ufe  of  them 
and  their  heirs ;  and  that  the  teftator  by  Codicil  dc- 
[  186  ]  vifed  that  his  will  (hould  ftand,  favihg  that  one  of  the 
faid  dcvifces  0iould  hav*  his  eftate  for  life*  with  power 
of  leafing,  remainder  to  the  heirs  male  of  his  body. 
But  confidering  the  firft  devife  for  payment  of  debts^ 
the  devifce's^^«^«Wintereft  in  either  ftatc  ^of  the 
cafe,  appears  to  have  been  in  the  nature  of  a  truji. 

So  where  there  was  a  devife  of  lands  to  a  cruflee,  (tf) 
in  truft  to  pay  the  rents  and  profits  to  5.  for  her  ic- 
parate  ufe  for  life,  as  if  fhe  were  folej  and  afttr  her 
dcceafe  to  pay  the  fame  to  £.  her  f on  for  life,  and  af- 
terwards to  pay  the  fame  to  the  heirs  of  his  body^  and 
for  want  of  fuch  iffue,  to  pay  the  fame  to  all  and  every 
other  fon  or  fons  of  the  body  of  S.  begotten  f^r. 
Upon  the  queftion  whether  E.  was  entitled  to  the 
lands  in  tail  or  for  life  only.   Lord  Hardwicke  pro- 
ceeded on  this  principle, 'yfz.  that  in  limitations  of  a 
trufiy  either  of  a  real  or  perfonal  eftate  to  be  deter- 
mined in  that  court,  the  conftrudion  ought  to  be 
made  according  to  the  conftruclfon  of  limitations  of 
a  legal  e^zt^y  unlefs  the  intent  of  the  teftator  or  au^ 
thor  of  the  truft  plainly  appears  to  the  contrary.     Ht 
laid  it  down  as  a  rule  (he  faid)  that  he  was  «ot,  in  a 
court  of  equity  to  over-rule  the  legal  conftruftiofl  ^f 
the  limitation,  unlefs  the  intent  of  the  teftator  o?  ao* 
thor  of  the  truft  appears  by  declaration  plain,  thatt$ 
£  187  ]    by  pfain  exprejion  or  necejfary  implication.     And  upon 
this  ground  Lord  Hardwicke  decreed  a  conveyance  in 

(s)   I  p.  W.   142,        (tf)  Garth  <v.  Baldwin,   2  Vc7py,  646. 

tail 


«Mt€OtiB«of^tlieietl  cftate  Jb  devifed.  {b)^N.B.  In 
tbifi'caie  TLj^rdHardwukej,  in  confidering  the  above 
cafcjof  JSW^  and  CnitmoM  then  cited  at  the  bar,  ob- 
^rvcd^tbat.  a  tradition  prevailed,  diat  Lord  Hsraurt*^ 
decree  io  that  cafe  was  afterwards  affirmed  by  Lord 
Qmufper  bimfelf  i  but  he  faid,  that  was  not  the 
fi&i  though  hebeliieved  it  was  afterwards  cited.be* 
&re  Xiord  Coivpsr,  and  that  he  fpoke  to  that  effe&. 
And  Lord  Iiar4mck4  faid>  the  cafe  of  BaU  and  d^e- 
man  had  never  been  denied  to  be  law  or  a  rule  of 
that  courts  a^d  that  he  thought  it  was  right  to  adhere 
to  it. 

Sp  in  a  cafe  before  Lord  Keeper  Uenlej^  (r)  where 
ttfl.acor  devifed  to  truftees  and  their  heirs  upon  tru(l» 
after  his  death,  by  and  out  of  the  rents  and  profits  to  raifc 
500/.  with  intercft>  and  pay  the  fame  to  his  fivegrand- 
Qt^dren ;  and  fubjeft  to  the  railing  and  paying  the  faid 
Jpo/.  and  the  intercft  thereof,  to  the  ufe  of  his  nephew 
%hmQ^  Rajney  for  life ;  fubjed  ncverthelefs  to  his 
nephew's  qualifying  himfclf  according  to  a  provifo 
therein  after  contained,  with  remainders  to  the  faid 
^^^  und  J  heir  heirs  to  pre/erve  contingent  remainders, 
wfCb  remainder  to  the  ufe  of  the  heirs  male  qi  the  faid 
T^wtfj  Rayney  ttnd  their  heirs,  provided  that,  in  cafe 
hjSt.faid  jiephew,  Thomas  Rayney,  (hould  die  without  [  188  1| 
hviifg  any  (fue  male  of  his  body  living  at  bis  deaths 
thtn  he  charged  theprcmiffes  with  |Oo/.  a-piece  to 
two  nieces,  if  then  living,  at  their  refpcftive  ages  of 
'  ^i  years ;  if  either  died,  her  part  to  go  to  the  furvivor» 

(^)  Vide  2  Vezey,  657,  8.  {c)  Wright  v.  P«arfon,  in  Cane. 
Jane  j,  1758.  Vicle  fame  Cafe,  Ambl.  Rep.  358  ;  but  Lord 
Keeper's  argument  not  quite  fo  particularly  Hated. 

And 
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And  he  impowered  his  faid  traftccs^  as  ibofi  as  cod* 
veniently  could  or  might  be  after  the  death  of  the£i 
nomas  Rayney  without  ijue  male  as  afore/aid,    by  am 
out  of  the  rents  and  profits  of  the  premiiXes   to  raf& 
and  pay  to  his  faid  two  nieces  the  faid  I0C>  /•  a-piecej 
and  for  default  of  Juch  ijfue  male  of  thejaid  ^honM 
Rayney,  then  he  devifcd  the  prcmiffcs  (fubjcdl  to  the 
payment  of  the  faid  500/.  and  200  L J  to  the  ufe  of 
all  and  every  his  faid  five  grand-children>   or  Aich  ts 
fhould  be  living  at  the  time  of  failure  of  ifluc  male  of 
the  faid  Thomas  Rayney,  to  take  as  tenant% in  commooi 
and  to  their  refpective  heirs  and  alTignSi  equally  to  be 
,divided  between  them  (hare  and  (hare  alike,  provided 
that-  the  faid  Thomas  Rayney  (hould  immediately  after 
j  the  teflator's  death  be  placed  out  an  apprentice  tea 

I  furgeon,  or  fome  other  good  trade  for  feven  years^  or 

clfc  be  fent  to  fome  college  in  Cambridge,   there  to 
Continue  till  he  was  qualified  to  be  ordained  a  clergy^ 
man  j  and  in  cafe  he  (hould  refufe  or  ncglc(9:  to  be 
put  out  and  continue  fuch  apprenticelhip,  or  qualify- 
ing himfelf  to  be  ordained  a  clergyman,  then  his  will  - 
[  189  ]    ^^s,  that  the  eftate  fo  before  limited  to  the  faid  Tho- 
mas Rayney  for  his  life,  fliould  ceafe  and  determine 
sand  be  void,  as  if  he  had  been. dead,  and  that  the  faid 
premiflTcs  fo  limited  to  the  faid  Thomas  for  his  life,  and 
his  fjiie  male  as  aforefaid,  (hould  from  thenceforth  re- 
vert over,  and  go  and  remain  to' the  ufe  of  fuch  of 
his  five  grand-children  as  (hould  be  living,  to  be 
equally  divided  amongfl:  them,  and  to  their  rcfpc&ivc 
heirs  as  tenants  in  common. 

The  teftator  died  in  Fehuary  1740. 

Thomas 
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^^omas  Rayney  died  without  liTue  in  17485  having 
fuffcred  a  recovery  of  the  premiflfes. 

Lord  Keeper,  after  ftating  the  cafej  obrcfved,  that 
the  firft  qucftion  was,  whether  Thomas  Rayney  took  an 
cftatc  for  life  or  an  eftate  tail  ?  which  he  faid  intro* 
duced  another  queftion.  Whether  the  ijfue  or  Thomas 
Rayney  was  intended  by  the  teftator  to  take  an 
eftate  in  fee  by  purcha/e^  or  an  eftate  by  limi- 
tation from  the  father  in  tail  ?  And  that  a  third  qucf- 
tion was>  Whether  that  was  a  trufi,  or  an  ufe  exe* 
cuted? 

As  to  the  third  queftion,  which  Lord  Keeper  faid 
he  (hould  confider  firft;  it  had  been  (aid,  that  was  an 
eftate  executed^  and  that  the  trultee^s  had  only  a  chattel,    T  jao  1 
quoufque^   for  which  had  been  cited  Carter  and   Bar-^ 
nardifton^   i  /i^.  505*   Hitcbins  sind  fiitcbinSy   2  Fern. 
403.     But  thofc  cafes,  he  faid,  did  not  apply,  for  in 
both  the  eftate  devifed  was  oiily  an  uncertain  interefty 
tTfA  therefore  a  chattel.     But  where  it  is  a  certain  in- 
Urefly  he  faid,  the  court  could  not  declare  i^  a  chattel, 
or  any  other  eftate  than  what  is  devifed.  That  if  land  J 
'  are  devifed  10  A.  for  life  to  pay  debts,  the  court  can- 
not cortftriie  it  a  chattel ;  much  Icfs  if  the  dcvife  is  to 
AAn  fee\  for  it  would  be  changing  the  truftees^  con- 
trary to  the  intent  of  the  teftator,  as  the  perfonal  re- 
prefen tat ives  might   become  the  truftees,   in'^ead  of 
the  heirs  at  law  j  and  he  referred  to  Bofworth  and  Far-^ 
rand%   Cart.  96.  {d)     That  rcafoning,   he  faid,  was 
confirmed  by  I/Ord  Hardwicie,  in  Bagjhaw  and  Spn^ 
cer;  though  inJeed  there  was  in  that  cafe   the  addi- 
tional circumftance,  that  the  truftees  might  fell. 

(//)  Vide  Carrer,    107. 

Vol.  I.  M  He 


t62  C^ktingint  Remainders 

He  was  therefore  of  opinion-,  that  it  was  ei/ki  in 
the  trujiees^  and  not  executed  ij  tbefiatuie  of  u/es  in  any 

o(  i\it /ubfequent  limitations. 

But  he  thought  that  was  not  very  material  in  the 
principal  cafe,  as  by  that  will  the  trufts    -werc/ittfy 
Kmited  and  declared.    For  he  thought  it  very  danger- 
ous that  a  different  conftrudion  (hould  be  put   upon 
[  191   ]    words  pf  limtcacion  in  cafes  of /r^T^j  and  legal  c^sttes^ 
except  where  the  limitations  were  imperfeU  and/ame^ 
thing  Jeemed  Up  to  be  done  hy  the  truftees  in  tbefirfi 
flacey  and  conjequently^  secondarily  by  that  courts 
He  faid,  that  Lord  Hardwicke  relied  more  on  the  in- 
tent of  the  teftator  in  the  cafe  of  Bagjbaw  and  Spencer^ 

than  on  that  didindion. 

^^ 

This  brought  him  to  the  two  queftions,  Whether   ■ 
the  heirs  male  of  Thomas  Rayney  took  a  fee  as  purcha- 
iers,  or  in  tail,  under  the  limitation  to  the  father  ? 

The  teftator,  he  faid,  was  di inheriting  his  heirs  at 
law,  to  preferve  his  name  i  and  yet  they  fiippoled  he 
was  giving  a  fee  to  the  children^  under  which  the 
darters  of  afm  might  take,  contrary  to  that  iateiit. 
The  teftator's  intent,  he  faid,  fcemed  to  bc^  to  make 
a  fetdement  of  his  eftate ;  and  on  failure  of  ifiue  male  !  i 

of  Thomas  J  he  had  limited  a  remainder  over  to  bis  > 

five  grand-children  ;  and  therefore  hia  intention  was 
manifeft  to  give  fuch  iflue  male  a  particular  eftace, 
and  not  a  fee.  I 

That,  the  Lord  Keeper  faidj  was  eardo  caufs.  It 
had  been  objefted,  that  by  the  provifo  the  limiution 
was  confined  to  the  iflue  male  of  Thomas  living  at  Jbe 

Sims 
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.  time  ef  bii  death.  AftOr  the  limitation  for  life,  the  [  191  } 
^zt  was  to  the  heirs  male;  and  then  the  provifo  was 
sulded.  But  the  provifo  wa4  collateral  t(S  the  limita- 
tioDS,  and  broke  the  thread  of  them ;  which  after  the 
iniertion  of  that  provifo,  was  again  refaincd.  And  it 
-  was  argued  that  the  words  **  and  f6r  default  of -fiicK 
iflue  male"  related  to  the  tfiue  mate  living  at  the 
time  of  &<.  as  mentioned  in' that  provifo,  fo  as.  tor 
IKiake  the  limitation  over  to  the  grand-children  aii 
executory  devife.  But  he  could  not  think  that  it 
good  rule  of  conftrudion  of  the  will  $  but  that  the 
thread  of  limitations  fliould  be  ukcn  unihterruptedy 
and  then  it  would  ftdnd  thus :  To  the  tru(tees  and 
their  heirs  to  raifc  faff,  then  to  Thomas  for  life,  re- 
mainder to  truftees  to  preferve  contingent  remainders,*, 
remainder  to  the  heirs  male  of  Thomas  and  their  heirs, 
and  for  default  of  fuch  iflue,  renlainder  to  the  five 
grand-children  and  their  heirs  as  tenants  in  common. 
And  that  by  fuch  conftruftion  the  words  "  and  for 
default  6?f.*'  would  refer  to  heirs  male  before  rhen-^ 
tioned,  and  the  provifo  would  be  detached  \  vvhich  hd 
laid  ieemed  to  be  the  true  and  rational  con(tru6iion  of 
the  will ;  for  it  was  abfurd  to  con&rue  it  to  be  limited 
tothe  iflue  male  living  ^c.  But  if  the  provifo  wer^ 
taken  in  a  parettthefis,  it  gave  the  whole  will  a  fcnf* 
agreeable  to  the  teftator^s  intent. 

As  to  thefirflrquedion,  whhher  it  was  an  eftate  tail,  [  t^j  ^ 
or  for  life  only  in  Thomas  Rayney?  Lord  Keeper  faidj 
the  words  **  heirs  male,  Cffr .'*  as  placed  in  the  will^ 
fccmcd  words  .of  limitation,  and  not  of  purchafci 
That  fuppofc  the  will  had  (lopped  at  thefe  words,  it 
ivas  admitted  it  would  have  been  an  cftatc  tail,  ac- 
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cording  to  Sbelleyh  cafe^  {e)  i  Co.  RundaU  and  Eely^ 
Carter  170.  That  the  cafe  of  Coulfon  and  Coulfsm 
confirnncd  that;  only  it  feparatcd  the  cftacc  carl  from 
the  eftate  for  life,  by  the  intcrpofition  of  truftccs  to 
prcfervc  contingent  remainders  j  which  fecmcd  a  dM- 
tinftlon  without  a  difference. 

r 

Several  cafes,  he  faid,  were  cited  in  ^agjbaiv  and 
Spencer,  of  words  of  limitation   fupcraddcdj   which 
turned  words  of  limitation  into  words  of  purcha/c; 
all  founded  on  the  principle  of  Archer  s  cslCc  (for  he 
did  not  rely  on   the  word    "  heir'*  in  the  fingu/ar 
number);  in  all  the  cafes  of  which  fort  there  had  been 
fomc  words,  as  **  next  6fr."  which  had  been  dcfcrip- 
riye  of  an  individual,  and  made  them  properly  words 
of  purchafe. 

That  in  the  cafe  of  Bag/haw  and  Spencer^  by  the 
ipfertion  of  truftecs  to  prcfervc  contingent   remain- 
ders, the  court  held  the  words  ."  heirs  of  the  body" 
words  of  purchafe. — They  were  alfo  conftrucd  words 
L  '94  ]    ^^'  limitation  in  the  fame  cafe.^    That  cafe,  he  faid, 
was  the  cafe  of  a  truft,  as  the  principal  one  was  ;  and 
that  Lord  fJardwicke  did  upon  that  ground,  and  the 
limitation  of  the  other  moiety  of  the  eftate  to  tAc 
Spencersy  and  other  circumftances  in  the  caft,  which 
ihewed  the  intent  of  the  teftator  plain  and  clear,  con- 
ftrue  it  to  be  only  an  eftate  for  life  in  Bagjbaw,  con- 
trary  to  the  former  determinations.     He  did  it  on  the 
plain  intent  of  the  teftator;  and  in  fo  doing  aftumed 
no  more  power  than  every  court  of  law  had. 

(«)  Vide  infra,  283,  242. 
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Lord  Keeper  faid,  that  he  proceeded  on  the  fame 

principle  himfelf ;  and  thought  that  Thomas  Rayney 

took  an  cftate  tail  from  the  intent  of  the  teftator^ 

who  plainly  intended  the  heirs  male  ISc.  ihould  not 

take  an  eft  ate  in  fee,  ^hich  they  muft  if  they  took  a$ 

purchafers.     He  was  confidering,  he  faid,  whether  he 

could  not  make  this  conftruftion  :  viz.  to  Thomas 

for  lifej  then  to  his  heirs-male  in  tail,  then  to  the 

grand-children.     And  if  the  limitation  had  been,  for 

default  of  fuch  heirs  0/  i he  body^  he  might  have  con- 

fidered  it  as  heirs  of  the  body  of  the  heirs  male  &r. 

mentioned  before;  (/)  but  the  limitation  there  was 

for  default  of  fuch  ijfue  male  isfc. 

He  thought,  he  faid,  the  words  ^'  and  their  beirs,*^ 
in  that  will  were  redundant  and  furplufage,  and  that  [  195  j 
Thomas  Rayney  took  an  e(late  tail ;  and  confequently 
that  the  recovery  fuffcred  by  him  was  good  -,  and 
though  it  was  a  rule  never  to  rejcfl:  words  in  a  will, 
if  they  could  ftand,  yet  that  he  muji  do  it  in  that 
cafe  to  fupport  the  tcftator's  intent.  ^ 

That  the  ground  of  his  determination  was,  the 
manifeft  intent  of  the  teftator ;  and  therefore  on  the 
whole  he  was  of  opinion,  that  Thomas  Rayney  took  an 
eftate  tstil,  and  not  an  eftace  for  life  only,  under  that 
will  J  and  that  the  rccoveny  was  well  fufFered  by  him ; 
and  the  defendants  under  it  were  well  intided  to  the 
cftatc. 

The  contraft  in  the  complexion  of  the  two  laft  no* 
ticed  decijions^  is  fo  ftriking,  that  one  is  almoft  fur« 

(/)  Vide  Keene  v.  Dickfon,  infra  558. 
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prifed  ?t  Lord  Keeper  Henley*%  attempt  to  throw  a 
veil  over  it  j  and  to  reconcile  his  own  decifion  in  the* 
btter  cafe,  to  the  principle  upon  wljich  Lord  Hard^ 
!wtcke  proceeded  in  the  former.    Notwichftanding  all 
4ue  credit  to  his  addrcfs,  a  curfory  comparifon  of  the 
ingredients  of  the  two  cafes^  I  thinks  Ibews  the  latter 
to  have  polfefled  no  lefs^  but  even  ftron^er  argamenta 
ij^  favour  of  the  heirs  taking  by  furcba/e^  ,than  the 
former  did.     In  both  cafes  there  was  a  devife  in  ff§ 
to  truftees  for  payment  of  charges  i  both  were  there? 
r  jgg  1    fore  avowedly  equitable  eftates  in  the  eeftui  qui  truli;- 
and  not  legal  eftates  executed  in  them ;  of  confequcocc^ 
both  were  equally  open  to  the  conftrudion  of  a  court 
of  equity,  upon  the  circumftances  of  intention.     Aa 
(exprcfs  limitation  to  fupport  contingent  remainders  oc- 
curred alike  in  both^  and  of  courfe  all  the  argumentt^ 
founded  b^  Lord  Hifrdwickc  on  that  circHmftanc'e  in 
the  cafe  of  Bagjbaw  and  Spencer^  were  applicable  with 
equal  force  in  the  cafe  of  fVrigbt  v.  Pear/on  %  with  the 
additional  weight  in  the  latter  cafe,  of  argument) 
there  afforded  by  the  words  pf  limit af ion  ii  fee^  an-^ 
oexed  to  the  words  be:rs  malCy  &c« ;  and  the  proba* 
ble  ground  for  the  conftrudlive  reftridioa  of  thpft 
'   ^ords,  to  heirs  male  living  at  the  time  of  the  fareniU 
deeea/e^  furnilhcd  by  the  exfre/A  v)Ords  of  the  inter- 
pofed  provife.     Two  circumftances,  whofe  tmplica- 
five  force,  the  Lord  Keeper  felt  himfelf  called  upoa    * 
for  fome  jexertion  to  obviate. 

To  remove  the  fair  implication  q»  the  words  of 
jthe  provifoc,  he  found  it  rcqulGte  to  new-naodel  the 
context  of  the  will  j  by  rranfpftnting  the  claufe  which 
afforded  it^  to  a  different  place  from  that  which  the 
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ttAttor  had  given  ic;  aod  by  its  remoral,  opening  a 
jpcferenee  of  the  words  ii;  default  o( Jucb  ifue  (Si. 
which  icemcd  excluded  by  that  claufe  as  it  ftood  in 
the  wilK     And  to  avoid  the  eScfiof  the  words  and  [  197  ] 
thrir  beir^  fupcradded  to  the  words  hnrs  maU,  he  ex*    ^ 
pvngcd  them  intircly.— Thefe  conftrudtive  modifica- 
tioos  were  not  of  the  gcntlell  touch;  and  whttft  the 
one  paflR^s  over  in  filence^  the  auxiliary  implication^ 
ifom  the  ultin>ate  limiktion  over  to  the  grand-chiU 
dren  IMkg  at  the  failure  of  the  iflTue  male  fpokeh  of 
in  the  preceding  limitations,  the  other  was  not  per- 
fiefily  reconcileablC)  with  the  ftrefs  before  laid  in  the 
£ime  argument  on  the  words  tbdr  beirs^  againft  the 
conftruAion  of  the  heirs  male  idc.  taking  by  purchafe. 
The  words  their  heirs,  the  Lord  Keeper  faid,  would 
not  permit  him  to  conftrue  the  wo^s  heirs  malcj  &c. 
twri/x  offurchaje,  without  giving  them  the  fee ;  which 
vould  have  been  inconfifteat  with  the  fubfequent 
wordSj  and  in  default  offucb  ijfue  male.     But  could  he 
give  the  words  heirs  male  &c.  the  eflfedl  of  words  of 
limitation,  in  confidence  with  the  fame  words,  and 
tbeir  heirs?   He  thought  not,  and  difcarded  thole 
vords  by  exprefsly  treating  them  as  words  o(  furplu* 
Jap.  (^)    The  fame  ftroke  equa41y  removed  the  fup- 
pofed  obftacle  to  the  other  conftruflion ;  and,  letting 
in  the  arguments  frpm  Bagjhaw  and  Spencer  for  it> 
left  the  turn  of  the  fcale  between  the  two,  to  the  ope- 
ration of  other  motives.     Whilft  it  was  equally  ne-^ 
ceflary  to  rejcft  the  words  andibeir  heirs,  undereither 
of  two  conftruftions,  they  were  no  more  an  obftacle 

(^)    Vjde  diflinAion  between  this  ind  King  v.  Borchel,  In* 
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{  198  ]   to  one  than  to  the  other -^  and  the  removal  of  themre* 
.duccd  both  conftruftions  to  a  lcvel»  in  refpei^  to  the 
infiuenu  of  thoje  words.    And  it  is  obvious  that  tbe; 
rejcdion  of  the  words  their  heirs ^  at  once  anxiihilated 
the  argument  raifed  on  the  chance  of  defcent  to  a 
daughter  of  a  fon,  in  oppofition  to  thcprefumed  in- 
tention of  the  tcftator  to  prefcrve  his  name.      For 
putting  the  words  their  heirs  out  of  the  cafe,  tbe 
daughter  of  a  fon  could  not  have  taken ;  whatever  the 
fon  of  a  deceafed  daughter,   being  heir  male^    might 
have  done ;  which,  however,  was  not  adverted  to/   , 
oor,  confidering  the  teftator's  preference  of  malett 
'  could  that,  I  think>   be  urged  as  militating  with  his 
general  intention* 

I  have  entered  into  my  prcfent  obfcrvations,  on  tbe 
cafe  of  ('fright  v.  rear/on  ;  with  a  view  of  fetting  that 
cafe  in  its  true  light  j  in  rcfpedl  to  the  leal  tendency, 
and  extent  of  its  authority,  among  the  cafes  relative 
to  the  application  of  the  rule  I  am  treating  of,  in  de- 
vifcs  of  mere  truji  efl^atcs.     However  (ludioufly  Lord 
Keeper  afFeftcd,   in  words^  a  concurrence  with  Lord 
Hardwicke^s  doclrine  in   Bagjhaw  v.  Spencer  $  he,  in 
faff,  ftriick  it  to  the  root,   by  a  diredl  contrary  deci- 
fion,  in  a  cafe  that  more  obvioudy  courted   its  ad- 
miffion.     At  the  fame  time  that  we  mud  fee,  the  er- 
prefs  difinclination  of  the  court  in  IVright  v.  Pearjon 
[  '99  1    ^^  quarrel  with  the  cafe  of  Bagjhaw  v,  Spencer^  wc 
cannot  be  infenfible  to  the  declaration  of  the  fame 
judicial  voice,  of  its  being  very  dangerous^  that  a  dif- 
ferent conftruclion  (houid  be  put,  upon  words  of  li- 
mitations in  trujls  and  legal  eftates ;  except  where  the 
itatiQns  were  imperfedt  isc.  and  that  upon  the 
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eltule  for  prcfcrving  contingent  remaindersi  and  other 
ctrcumftances  in  Bagjhaw  v.  Spencer^  Ijord  Hardwicki 
conftrued  it  only  an  cftatc  for  life,  contrary  to  former 
determinations.     To  what  could  fuch  principles  lead^ 
but  a  decilion  contrary  to  that  in  Bagjhaw  v.  Spencer^ 
which  ^xraa  exprefsly  founded  on  the  diftindion  be- 
tween./r«^^  and  legal  eftates  ?  A  ftrongcr  cafe  could 
fcarcely  be  imagined,  Icarcely  wifhed  for  by  the  moft 
zealous  affcrtors  of  the  rule,  than  that  of  IVrigbt  ▼. 
Pearjon.     It  was  the  cafe  of  a  trufl^  involving  at  once 
an  exprefs  limitation  to  prcfcrvc  contingent  remain- 
ders %  a  reference  to  iflue  ntjale  living  at  the  time  of 
the  deceafe ;  a  reftriftion  of  failure  of  ifllie  male  CO 
the  life  time  of  pcrfons  in  ejfe^  and  a  limitation  in  fee 
annexed  to  the  word  heirs  of  the  body.     Under  all 
this  combination  of  oppugning   circumftancesj   the 
rule  prevailed.     Is  it  in  the  reach  of  fophiftry  to  re- 
concile  fuch  a  decifion    with   that   in   Bagjhaw  v. 
Spencer?  Well  might  a  great  authority,   I  mean  the 
prcfcnt  Chancellor,  obferve,  that  he  did  not  fee  how   £  aoo  1 
the  two  cafes  could  (land  together,  {h) 

In  a  fubfequent  cafe,  Lord  Keeper  Henley  pro- 
ceeded on  the  fame  analogy  of  conftrudtion,  between 
the  limitations  of  legal  eftates  and  trujis. 

A  teftator,  (1)  after  giving  certain  lands  to  trufteei 
and  their  heirs,  in  the  firft  place,  to  the  intent  his 
fitters  (hould  refpeftivcly  have  an  annuity,  or  rent 
charge  of  80/.  for  their  lives,  with  power  of  diftrefs 

(b)  I  Brown  Chanc.  Caf.   216.  (/')  Audcn  v.  Taylor. 
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Md  entry,  and  fubjeft  thereto  in  traft  for  F.  for  li^ 
wmainder  toifuftees  u  frtjtrve^i.  remainder  to  ths 
Imrs  of  tin  h^dj  of  P.  reanatnder  to  his  own   ngix 
Aetrs  I  gave  the  reGdue  of  hts  peribnal  eftate  to  n-a& 
tees,  in  truft  to  buy  lands  in  fee-fimple}  which  hm 
dire6ked  (hould  remain,  continue,  and  be  to,  for  and 
Upon  foch  and  the  like  eftate  and  eftates,  ufes,  trurft^^ 
intents  and  parpofes,  and  under  and  fubjcft  to  tiie 
Hke  charges,  reftridkions  and  limitacioos,  as  were  hf 
kinx  before  devifed,  limited  and  declared>of  and  coo* 
ceming  his  lands  and  premifTes  therein  before  laft:  de« 
Tifed^  or  as  near  thereto  as  might  be,  and  the  deadis 
^  peribns  would  admit.    Upon  a  queftioo  whether 
p.  Was  inticltd  to  an  eftate  for  life,  or  in  tail,  in  cfae 
jf  api  ]    bnds  to  be  purchafed. — The  Lord  Keeper  was  of 
opinion,  that  in  the  cale  of  imferfeS  trufis  only,  that 
court  could  make  a  different  conftrudion  from   m 
hgal\\m\t%x\oti.    In  that  cafe,  he  faid,  there  was  no 
f4ferenu  to  the  irnfieis ;   without  that  ingredient,  he 
did  not  find  any  cafe  where  the  court  had  given  a  dif* 
ferenc  meaning  from  what  a  court  of  law  would,  on  a 
legal  limitation.    Nothing  was  left  to  the  truftees  to 
be  done,  but  to  buy  the  land.     The  teftator  had  de« 
clared  the  ufcs  of  the  land  when  purchafed.     In  F4^ 
fillon  V.  Void  there  was  a  direflion  to  the  truftees  to 
convey  and  fettle,  but  there  was  no  fuch  dire£tion  in 
the  prtncfpol  cafe. 

It  is  evident  that  in  the  laft  cafe  the  Lord  Keeper 
confidered  th4^  l^ds,  when  bought,  as  In  the  very  * 
fan^e  predipament|  as  if  they  had  been  lands  origi- 
iKiUy  vefted  in  the  truftees  by  the  wills  and  thereby 
limited  to  the  trul(s  referred  tOj^  without  any  pre^ 

fcribed 
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I  bribed  medtum  of  conveyance  by  them.    And  on** 

[ier  that  view  of  the  cafe,  he  held  that  P.  was  in- 

tKdrd  to  an  eftate  tail  in  the  lands  to  be  purchafoid; 

jigreeable  to  the  apparent  principles  of  his  decifion  ia 

Wright  V.  Pear/on. 

There  is  a  ftill  later  authority,  of  the  firft  refpeftt* 
bflity^  m  fupport  of  the  analogy  between  the  con<* 
ftnidion  of  trufis  and  legal  eftates,  in  refpe£fc  to  the 
rule  under  conHderation.     It  was  a  cafe  where  a  tef-   [  2Qft  ] 
jtator  devifed  his  eftate  to  truftees,  (Jk)  to  raife  money 
(in  aid  of  his  perfonal  eftaces)  for  payment  of  debts  1 
and  after  payment  of  debts,  and  after  limitations  to. 
the  ufe  of  his  youngeft  Ton  and  the  heirs  male  of  hia 
body,  in  the  fame  manner  as  thofe  following  to  his 
eldeft  fon  IV.  to  the  ufe  of  bis  fon  W.  for  and  during 
his  natural  lifty. without  impeachment  of  wajtp^    and 
from  and  after  bis  deceaje  to  the  ufe  and  behoof  of  the 
heirs  male  of  the  body  of  his/aid/on  lawfully  begotten^Je^ 
verally^  re/peSively^  and  m  remainder,  the  one  after, 
the  other  as  they  and  every  of  them  fbould  be  in/eniority  of^ 
age  and  priority  of  birth ^  with  remainder  over.  Powers 
were  given  to  the  teftator'is  fons,  whilft  in  pofleffiony 
of  leafing,  making  jointures  for  wive^,  adid  raifiog 
portions  for  younger  children.     Upon  a  claim  by  the 
perfonal  reprefcntative  of  ff^.  Co  the  amount  of  an  in- 
cumbrance which  /F.  had  paid  off  in  exoneration  of  * 
the  eftate;  one  point  inflfted  upon,  in  anfwer  to  it, 
vas,  that  IV.  was  tenant  in  tail  s  and  therefore  his 
paying  off  the  incumbrance  was  an  exoneration  of 
the  eftate.     Agatnft  which  it  was  contended  |  that 

(t)  ^Mot  V.  MoYgaa^'  1  Browa  Ca£  Cane  206* 
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this  was  the  cafe  of  a  truft  j  that  the  eftatc  was  ex* 
prcfsly  to  W.for  life^  without  impeachment  of  v^afiei 
anji  the  words  in  remainder^  in  the  limitation  to  the  ^ 
r  2^^  -I  heirs  male,  was  as  ftrong,  as  if  the  teftator  had  faid 
hy  purchqfei  and  that  the  powers  were  concuirrenr 
evidence  of  the  tcftator's  intention  to  give  ^.  only 
an  eftate  for  life.  And  the  cafe  of  Bagjhaw  v.  Speth- 
eer  was  ftrongly  urged  in  fupport  of  that  conftruc« 
tion. 

Lord  Chancellor  ThuHow  faid,  if  the  queftion  were 
hew,  and  he  had  only  to  give  his  ideas  of  equity,  la 
analogy  to  the  rales  of  law,  he  fliould  have  confi* 
dcrcd  the  cafe  the  fame  as  if  it  had  been  at  law.    He 
took  the  rule  in  Sbelley^s  cafe  never  to  have  been 
Ihaken  at  all.     But  that  before  him  was  a  queflion  in 
equity  i  and  the  difficulty  arofe  from  the  cafe  of  Bag-- 
Jhaw  V.  Spencer.     He  could  not  fay  he  was  Jatisfied 
with  the  reajons  of  that  determination.     He  could  not 
diftinguifli  the  cafe  of  Wright  v.  Pearfon  from  the 
^principal  one.     He  knew  Lord  Hardwicke  did  fre- 
quently (late  the  circumftancc  of  there  being  trufiees 
to pre/erve  contingent  remainders y  as  varying  BagJhawY. 
Spencer  from  other  cafc^  before  him.     He  wilhcd  Tie 
had  dated  his  reafons.     Lord  ^hurlow  could  not  fee 
how  it  varied  the  cafe,  except  by  Ihewing  the  intent 
of  the  teftator  to  give  an  eftate  for  life;  other  words 
of  the  fame  import  muft  have  the  fame  conftrudtioo. 
At  law  he  fliould  not  think  the  ^orA^feverally^  fuceef'- 
ftveljy  and  in  remainder^  would  make  fuch  differcncjc.  In 
r  204  1    conftruing  informal  words,  the  argument  took  up  thi 
w^r^  REMAINDER,  and  gave  it  a /^^^«/Vtf/ fenfe,  which 
it  refufed  to  the  words  heirs  male.     That  in  all  cafes 

where 
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irhere  the  litnitatioon  was  of  an  cftate  of  freehold  to 
a  man,  and  afterwards  to  the  heirs  of  his  body  (whe« 
ther  general  or  fpecial)  fo  as  to  give  it  to  the  heirs  as 
a  denomination  or  clajs^  the  heirs  ihould  be  in  b/ 
dejcent^  and  not  by  purcbafe.     That  in  Garth  v.  Bald-^ 
tvfif  (/)  Lord  Hardwicke  put  \t,  that  his  opinion  in 
Bagfiaw  V.  Spencer  turned  upon  there  being  truftees 
to  prcfcrve  contingent  remainders.     That  one  could 
not  hue  be  rather  altoniflied,  ac  hearing  grave  and 
learned  men  reafon,  that  tcftators  were  acquainted 
with  the  rules  and  cffcfts  of  contingent  remainders, 
and  yet  knew  not  how  to  give  a  contingent  remain- 
der in  common  form.     That  in  the  principal  cafe,  if 
it  was  not  a  legal  cftate,  it  was  bccaufe  the  firft  ufe 
(for  the  payment  of  debts)  might  abforb  the  whole 
cftate.     That  in  Bagjhaw  v.  Spencer  the  Matter  of 
the  Rolls  took  it  clearly  to  be  an  ejlate  tail.     That 
in  Garth  v.  Baldwin  Lord  Hardwicke's  decree  in  Bag^ 
Jbaw  V.  Spencer  being  prcflcd  upon  him,  he  attempted 
adiftin<^ions  and  faid  that  the  conftrudion  muft  be 
according  to  the  conftruftions  of  legal  eftaccs,  unlcfs 
there  was  a  plain  intent  tO/che  contrary;  fuch  decla- 
tion  as  Lord  Hobart  exprcffed  himfelf  in  the  cafe  of 
a  will,  would  over-rule  the  legal  conftrudion.  That    [  205  ] 
in  Garth  v.  Baldwin^  the  exception  taken  was  furb 
a  one  as  explained  the  rule;  and  the  conftrudion  there 
nfiored  the  law,  that  trufts  were  to  be  conftrued  in 
the  fame  manner  as  legal  eftates.     And  upon  the 
whole,  Lord  Thurlow  thought  the  fame  rule  muft  ap- 
ply in  the  principal  cafe,  as  at  law.     . 

(/)  Supra,  186. 
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It  is  true,  indeed,  that  the  Chancellor's  decti 
did  not  depend  merely  on  the  point  of  tbc  devticeH 
uking  an  nfiMe  taU%  a$  hk  L  ordfliip  thought,  that  j 
only  tenant  for  Kfe,  he  fieant  to  exonerate  the  ellai^^ 
But  the  connplexion  of  the  Chancellor's  mrguiiicii%i 
and  the  inferences  from  them,  upon  the  potntt 
which  the  cafe  i^  here  adduced,  leave  little  room  m\ 
doubt  that  his  decifion  would  have  bfen  the  lame  if] 
it  had  turned  on  that  only. 

It  feems  difficulty  after  the  lad  cited  cafes,  to 
Ipeak  of  the  authority  of  Bagjbaw  v.  Spencer^  other* 
wife  than  as  an  anomalous  cafe,  applicable  (if  at  all) 
only  to  \t%  fac  fitniU  injpecie  ei  tnminis. 

The  view  which  I  have  taken  of  the  fcveral  deci- 
fions  in  equity  above  noticed,  upon  queftions  rela- 
tive to  the  application  of  the  rule  in  Sbellefs  cafe, 
\  ao6  ]    cannot,  I  conceive,  have  failed  to  affe£b  us  with  fomc 
impreflion,  of  the  ftrong  line  of  diftinftion  afforded 
by  them,  between  two  fpecies  of  trufts,  rcfpeftivcly 
termed  exicutory  and  executed \  as  relative  to  the  la- 
titude of  the  conrtruftion  or  execution  of  the  troft, 
in  a  manner  different  from  the  legal  import  of  the 
words  of  the  will.     Moft  of  the  cafes  preceding,  as 
.     well  as  following  that  of  Bagjbaw  v.  Spencer^  have 
laid  down  and  proceeded  on  fuch  a  diftinftion  j  and 
fome  of  them,  I  think,  have  furnifhed  us  with  a  (u&- 
cient  explanation  of  it.     In  Bagjbaw  v.  Spencer^  Lord 
Hardwicke  fee  himfelf  againft  ir,  in  a  manner  that  ap- 
pears the  more  extraordinary,  when  we  recoiled  h« 
own  re/ort  to  it  in  fome  former  cafes.     That  his  treat- 
ment of  the  diftin£lion,  in  order  to  clear  his.  way  to 
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the  decree  ia  Bagjbsw  v,  Spenctr^  was  fingtilar^  »!}• 
pears  beyond  difpifce,  when  contrafted  with  the  fcii- 
timents  of  the  Mafter  of  the  Rolls,  who  aduall?  r«i- 
ferred  to  and  relied  on  it  in  his  decree  in  the  very 
iame  caic«  And  as  later  cafes  have  re*affunied  it,  I 
think  it  worth  while  to  re-crace  the  Hdeaments  of  the 
diftinftion,  as  exprefsly  avowed^  or  tacitly  purfued^ 
in  the  feveral  cafes  wherein  it  was  applicable.  For 
if  it  fhould  be  found,  that  the  diftinftion  is  in  its  na- 
ture afccrtainable  with  fufiicient  precifion  j  and  that 
it  has  in  fadt  prevailed  through  a  great  majority  of 
the  moft  important  and  folcmh  decifions ;  it  remains  f  207  1 
to  be  fubmittcd  to  the  wifdom  of  our  courts,  how 
far  a  profeflfed  adherence  to  the  fame  diftinftion  may 
deferve  their  attention ;  as  tending  to  the  eftabli(h« 
ment  of  a  fyftem  of  uniformity  of  doftrine,  that  may 
keep  queftions  of  this  nature  within  fome  probable 
limits  of  conftruAion. 

It  may  be  fufficicnt  to  commence  our  review  of 
.  the  nature  and  application  of  the  diftindion  I  am 
fpeaking  of,  with  the  cafe  of  Earl  of  Stamford  v.  Sir 
John  Hobarti  {m)  in  which  we  find  a  folemn  decilion 
profeiTedly  grounded  on  the  truft  being  executory^  as 
well  as  an  explanation  of  what  was  meant  by  that  de^ 
Jcripiion.  The  Chancellor  introduced  his  decree,  by 
declaring  that  in  matters  executory^  as  in  the  cafe  of 
^  artUleSy  or  a  will  direSing  a  conveyance^  iSc.  the  court 
would  order  the  conveyance  to  be  made  as  would 
bed  anfwer  the  intent.  And  the  argument  in  fup- 
port  of  that  decree  in  the  Houfe  of  Lords,  refers  to 

(m)  -Sapra,  p.  169. 

the 


176  CMting&nt  Retnahders 


the  prafticc  of  courts  of  equity  upon  execufory  artk, 
in  profpedi  o(  future  conveances  to  be  afierwik 
madei  and  the  prefumed  ground  for  extending  is 
the  cafe  of  a  will,  where  the  fame  was  only  exeaUfi 
by  a  conveyance  to  be  made.  Hence  we  underlbM 
that  by  executory  trufis  in  wills,  were  meant  th 
where,  as  in  articles,  the  completion  of  rhem  iff 
r  ^0%  ]  furred  to  a  conveyance  or  fcttlement,  direSei  /• 
made  by  the  teftator,  in  contradiftinAion  to  tho 
trufts,  in  which  no  Jucb  executory  medium  is  refem^ 
to. 

In  Leonard  v.  Earl  of  Sujfex^  (»)  the  firft  reafot 
expreffcd  for  the  decree  was,  becaufe  the  cftaie  wn 
not  executed^    but   executory.     And   the   very  iirtJitt 
of  the  diftintttion  afFortied  us  in  the  Earl  of  Stamferi\ 
V.   Sir  John  Hobart^  were  recognized  in  Papillon  f. 
Voice^  (0)  in  the  arguments  adduced  by  the  counfdi 
and  affented  to  by  the  court,  to  (hew  that  there  was 
no  neceflity  that   the  conveyance  directed  by  a  viilt 
ihould  be  in  the  zvordi  made  ufe  of  in  the  will;  and 
the  decree  proceeded  on  the  executory  nature  of  the 
truft.     Lord  Talbot  explicitly  alluded  to  the  hmc 
features  of  the  diftinftion,  in  Lord  Glencrcby  v.  BcJ* 
ville;  (/))  when  he  faid,  in  cafes  o{  trujls  executed^  ox 
immediate  devifcs,  the  conftruftion  ought  to  be  the 
fames  for  there  the  teftator  did  i\qi  Juf^ of e  any  other 
conveyance' y^ovX^  bj  made.     But  in  executory  truuS  be. 
left  fomething  to  be  done  i  the  trufis  to  be  executed  in  ^ 
more  careful  and  more  accurate  manner. 

(»)  Supra,  p.  167.     (ff)  Supra,  p    i68,     (/)  Sapra,  p.  '7^* 
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N.  In  Rekeris  ▼.  Dixwell  (j)  Lord  Hardwidti  faid, 
^e  latter  part  of  the  truft  was  m^^fy  executory ^  to  t>e 
^-carried  into  execution  after  the  performance  of  the 
^antecedent  trufts;  the  whole  J/rr/?iM  therefore  fell 
t^Qpon  the  court,  and  they  were  to  direft  bow  the  par-  [  209  ] 
^ties  were  to  ionvey.  That  court,  he  faid,  had  taken 
^  much  greater  liberties  in  the  conftrudtion  of  executory 
}  trufis^  than  where  the  trufts  were  affually  executed; 
r  and  referred  to  the  cafes  of  Earl  of  Stamford  v.  Sir 
f  John  Hobartf  Papillon  v.  Voice^  and  Lord  Glenorcby 
V.  Bofvilhi  and  he  directed  a  conveyance  to  thefons 
fucceflively  in  tail,  it  being  not  a  truft  executed^  but 

*  titcutory^  and  to  be  carried  into  execution  by  that 

*  court.  As  Lord  Hardwicke  did  not  exprcfsly  draw 
the  line  between  trufts  executed  and  executory ^  it  may 
poffibly  be  fuggefted,  that  he  ranked  all  trufts  under 
the  defcription  of  executory^  and  meant  by  trufts  ex- 
ecuted legal  eftatesj  or  ufes  executed.  Upon  which 
we  are  to  remember,  that  he  in  fadt  negatived  any 
fuch  conclulion,  when  he  faid,  ^'  to  be  fure  where  an 
eftate  has  been  granted  or  given  by  will  to  A.  for  life^ 
and  to  the  heirs  of  the  body  o{  J.  fuch  a  devifc  has 

\  been,  by  tht  common  law y  united  fo  in  the  firft  per- 
[  fon,  as  to  convey  him  an  eftate  tail ;  that  the  fame 
\  ^onJlruSion  too  had  prevailed  in  refpe^  to  truft  eftatesi 
\  but  in  the  cafe  before  him,  he  faid,  there  were  all 
S^rts  oftrnfts  fc?r.  but  the  latter  part  of  the  truft  was 
I     vierely  executory.'^    Now  here,    he  exprefsly  diftin- 

guiOied  between  legal  eftates  and  trufts  in  generalj 
I      *wd  between  feveral  forts  of  trufts  i  and  therefore  in 

terming  one  fort  of  trjuft,  executory,  he  recognized  a   [  210  ] 

L  (fl  Supra,  p.  71.  1  Atk.  607, 
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diftinftion,  between  rhic  and  other  trufls,  that  were 
not  fo ;  and  <^karly  pointed  out  the  nature  of  thiC 
diftinftion,  by  faying  the  trujl  in  quejiion  was  merefy 
ixecutoryy  and  to  be  carried  into  execution  ;  and  refer* 
ring  to  the  very  cafes,  in  which  the  line  of  didinAioa 
between  trufts  executory  and  executed,  had  been  cxpli- 
dtly  and  clearly  drawn. 

So  in  another  cafe,  (r)  where  money  was  direSed  ^ 
by  will  to  be  laid  out  in  lands,  to  be  conveyed  to  the 
ufe  of  one  for  life,  remainder  to  his  firft  and  other 
fons  fuccefljvely  in  tail  male;  Lord  HardwUke  fup- 
plicd   a  trUji  eftatc   for   preferving   conciogenC   re- 
mainders.    He  faid  it  was  the  bequeft  of  a  fum  of 
money  to  be  laid  out  in  land,  and  therefore  merely 
executory  i  and  the  queftion  was,  whether   the  court 
liiould  carry  it  into  execution,  fo  as  to  make  it  nu- 
gatory and  of  no  cfFcd ;  or  fo  as  lo  anfwcr  the  dczr 
intent  of  the  teftator,  which  was  to  have  a  firi9  Jet' 
ilement  ? 

In  the  cafe  of  Bagjhaw  v.  Spencer,  (j)  the  Matter 
of  the  Rolls  faid,  that  in  Lord  Glenorcby  y.  Bo/ville, 
and  Roberts  v.  Dixwcll,  the  lands  were  deviftd  to 
cruflees  to  convey^  which  made  it  executory^  and  alto- 
gether different  from  the  principal  cafe,  which,  he 
faid,  was  the  cafe  of  an  immediate  devife,  and  not 
f  an  ]  ^f  ^  devife  of  lands  to  be  fettled.  That  as  to  thccon- 
fideration,  whether  the  devife  was  executory  or  hot, 
though  all  trufts  were  in  Jome  fort  executory,  yet  it 
Vas  well  underfiood  what  an  executory  truft  was.    That 

(r)  Baikervillc  v.  Baikcrville,  2  Atk.  a8i.     (1)  Supra,  p»  ^77' 
Vide  2  Atk.  574. 
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is  to  tlie  debts  Ft  tould  nit  ie  eiitcuiory^  foecavfc  t\kt 
truftccs  could  fell  ik>  more  than  was  lu^icienc  lo  pay 
Ac  debts  $   nor  was  there  any  proviflon  for  I(rfing  gut 
the  ibrpltjs  rnoney.    And  after  the  debts  stnd  lega- 
cies paid^  the  devife  was  immediate.     Here  we  find 
the  diftiafHon  between  trails  immediately  declared  of 
the  lands,   and  trulls  dire&ed  to  be  raifed  under  a  fd« 
tuTC  conveyance  or  fettlcmcnt,  held  by  the  Mafterof 
the  Rolls^  as  the  tvell-underftisod  diftinSion  bet^eed 
truils  executed  and  executory.  ' 

Lord  Hardwicke/hovftvcr^   in   Bagjbaw  v.  SpM^ 

itr^  {()  denied  the  diftinflion  i    by  faying  that  all 

trulls  were  \n  notion  of  law  executory,  and  were  td 

be  executed  in  that  court.     That  tell^ttors  were  gene* 

ratty  prefumed  to  know,^  that  fomc  further  convey* 

ante  of  the  ^ates  devifcd  to  truftecs,  muft  be  made : 

for  they  could  not  prefume  that  the  eftatcs  Ihould  al* 

^vfs  remain  in  their  truftees;  but  muft  be  by  chenni 

conreyed  to  other  perfonsj  according  to  the  tenor  of 

thcwUl. 

This  doflrinc  from  Lord  Hardwicke,  after  his  ufc 
of  thcdiftinftion  in  the  two  laft  noticed  cafes,  muft 
have  appeared  new.  And  though  the  firft  p^rt  of  his  [  Hi  j 
poficion  is  true^  that  all  trufts  are  in  notion  of  law  ex- 
tcutory,  it  did  not  follow,  that  courts  of  equity  might 
I  toot  diftinguifli  trujis  tbemfelves  into  executed  and  ex-^ 
ecutoty.  The  Mafter  of  the  RuUs,  as  we  have  fcen^ 
Hjid  before  obfervcd,  though  all  trufts  were  in  fom4 
^t  executory^  ye;  it  Was  well  underjlood,  what  an  ex^*^ 

^   (/)  Supra,  p.  177.  Vide  a  Atk.  583. 
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icutory  truft  was;  and  wc  have  fccn  the  fame  difthic« 
tion  before  reibrted  to  by  Lord  Hardwicke   Iiim(cl£ 
And  as  to  his  poficion,  that  ceilators  are  gencrayj/ 
pujumed  to  knofVf  tha;t  feme  further  conveyance  of 
the  eftaces  devifed  to  truftees  is  to  be    nnadc;   it 
amounts  to  an  admiffion^  that  teftators  muft  gene- 
rally  be  prefumed  to  know,  the  technical  diJiinSim 
betwixt  legal  and  equitable  cftates ;  between  a  6cvik 
which  executes  the  ufe  in  the  truftees,  and  one  that 
executes  it  in  the  cejlnis  que  truft;  between  a  devifc 
to  the  uje  of  A.   in  trujl  for  £•>  and  a  devife  to 
A.  in  truji  for  5.     But  uwAtvJucb  an  admifljon,  every 
pretence  for  deviating  an  iota  from  the  legal  import 
of  the  words  ufed  by  the  teftator,  in  the  limiutioo 
to  the  heirs  of  the  body  (^c'.  falls  to  the  ground.    The 
fame  legal Jkill^  that  apprized  the  teftator  of  the  -dif- 
tindtion  between  ujes  and  mere  trufts^  between  legal 
and  equitable  interefts ;  and  taught  him  to  look  for  a 
conveyance  from  the  truftees,  in  the  one  cafe  more 
than  in  the  other ;  could  not  have  left  him  ignorant 
[  ^13  ]    of  the  legal  import  of  the  words  of  limitation  ufed  by 
him ;  and  if  fo,  we  muft  fuppofe  he  intended  what, 
under  fuch  (kill,  he  technically  exprefled.     Such,  I 
conceive,  would  be  the  inference  from  the  prefump- 
tion  advanced  by  Lord  Hardwicke^  in  fupport  of  his 
rejediori  of  that  diftindion ;  which,  though  acknow- 
ledged by  him  in  former  cafes,  he  appears  fo  very 
folicitous  to  get  rid  of  in  that  of  Bagjhaw  v.  Spencer. 
.         How  much  better  founded  was  L*ord  Taibot\  ttziott 
for  the  diftindion  itfelf,  laid  down   in  the  cafe. of 
Lord  Glenorcby  v.  Bo/ville ;  («)  that  in  'cafes  of  tnfis 

(a)  Sapra,  170. 

execuUi, 


iejined  and  difiinguijhed.  i  1 1 

rixecuiedf  the  teftator  did  not  fuppo/9  any  other  con- 
■  Ycyance  wotild  be  made  j  but  in  executory  trufis  ht  left 
I'ibmewhat  tote  done;  xht»trujls  to  be  executed  in  a 
more  careful  and  more  accurate  manner. 

\ 

\       It  feems  as  natural  for  a  teftator,  however  defti- 

tutc  of  legal  knowledge,  to  Juppofe^  when  he  derifes 
^    or  direffs  lands  /#  he  conveyed  by  truftees  to  certain 
;    ufes;  that  a  conveyance  by  them  will  be  rrquifitc  to   ,      .      . 
I    effedruate  thofe  ufes  or  trufts ; 'as  for  him  »o/ /^  tf»- 
tertaih  the  /uppojition  of  any  fuch  conveyance,  where 
he  devifes  the  lands  to  truftees,  immediately  to  the 
life  of  or  in  truft  for  certain  perfons,  without  any  fur- 
ther direftion.     The  latter  he  may,  if  not  inftruded 
to  the  contrary,  well  fuppofe  to  be  z  formal  mode  of 
intuVing  the  devifees  immediately  under  the  di/pofi"   [214  ] 
tm  of  his  own  will  for  their  benefit.     The  other  he 
cannot  view  in  the  fame  light,  but  mu^fuppof^y  bc- 
1      caufc  he  exprejsly  dtreSlSy  a  further  conveyance  to  be 
made  purfuant  to  the  will.     In  the  one,  therefore,     v 
he  may  be  confidered  as  thinking  the  limitations  de- 
finitive and  final,  as  to  the  Jntercfts  cxprcfled  by 
him;  whilft  in  the  other,  he  may  be  underftood  to 
leave  them  to  be  perfeSled^  by  the  conveyance  direEfed 
by  him  %  and  which,  it  may  fairly  be  fuppofed,  he 
intended   (hould  avoid  or  corrcft  any  relative  fncon- 
&ftencies,  or  technical  obftacles,  arifing  from  impro« 
pricty  of  exprefiion,  .to  the  apparent  general  fcope  of 
the  fcttlement  or  conveyance  fo  directed  by  him.     In 
fcort.   Lord  Hardwicke  found  the  diftinftion  efta-     • 
blilhcd;  he  had  a£lually  argued  upon  and  availed 
^imfclfofit,  upon  former  occafions  i  it  ftood  in  his 
\      way  in  Bagjbaw  v.  Spencer  i  and  to  get  rid  of  it,  he 
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attempted  to  reduce  aU  trufis  to  the  dcfcription  of 
fxecutofj  irujis ;  and  equally  diftinguifhable  from  le- 
gal^ eftates,  in  refpeft  to  the  conftruftivc  controul  rf 
courts  of  equity.     And  this  it  appears  he  attempted, 
by  advancing  a  poGcion,  which^  if  admitted^  w^ould 
pperatc  to  exclude  all  pretenfions  for  any  departure 
from  the  exprcfs  words  of  the  will;  becaufe    it  in 
efftrft  aflerts  the  prefumption,  of  no  fmall  degree  of 
C  9?5  ]    It^g^l  and  equitable  information,  in  teftators  in    ge- 
neral ;  without  which  they  could  not  be  prefumed  to 
dream  J  oi  further  convey  attces  toeffcftuate  their  willsj 
if  not  mentioned  in  or  direfled  by  fuch  wills.     The 
prefumption  fo  thrown  out  by  Lord  HarJmcke,  to 
open  the  way  for  an  equitable  conftruSUn  of  a  teftju- 
tor's  will,  deviating  from  the  legal  import  of  the 
words,  fuppofes  that  ceftator  a  lawyer. 

It  is  no  wonder  that  the  reach  of  a  doftrine  fb 
founded,  terminated  in  the  cafe  which  produced  it. 
We  therefore  find^  that  Lord  Kxeper  Henley,  in  the 
cafe  of  IVrigbi  v.  Pearjon,  (x)  aflented  to,  and  relied 
on  the  old  dillindion ;    when,  upon  his  obferving 
(hat  it  was  a  fee,  in  the  truliees,  not  executed  hj  the 
Aatute  of  ufes  in  any  of  the  fubfequent  limitations  s 
he  faid,  he  thought  that  was  not  very  material ;  aa 
by  the  will,  in  that  cafe,  the  trufts  ^txc  fully  limited 
and  declared.     For  he  thought  it  very  dangerous  that 
a  different  coiidruflion  fliould  be  put  upon  words  of 
limitation  in  cafes  of  truft  and  legal  eftates,  except 
where  the  limitations  were  imperfeSy  and  fometbing 
Jeemcd  left  to  be  done  by  the  trufiets  in  the  firft  placc^ 
^nd  confcquently,  fecondarily  by  the  court.     And  af- 

(*)  Supra,  p.  187. 
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(viefw^r^s,  in^thc  cafe  of  ^Hften  v.  Taylor^  he  faid  the 
diftindtion  feeiped  to  be^  where  the  teftator  bad  di^ 
rcSed  the  irufis^  and  where  fomething  was  left  to  the 
trufiees  tq  be  done,  {y)     He  W4S  of  opinion,  that  i/i    [  ai6  1 
the  cafe    of  imperfea  trujts  only,  that  court  could 
make  a    different  conftruftion  from  a  legal  limita- 
tion ;  that  in  the  principal  cafe  there  was  no  reference 
to  the  trujlees  fc?^.     Nothing  was  left  to  tbem  to  be 
done^  but  to  buy  the  land ;  the  teftator  had  declarid 
\  the  ufes  of  the  land  when  purchafcd  ;  and  he  did  not 
believe  the  teftator  intended  the  truftces  (hould  make 
a  coKveyan^ce  of  it.  That  in  •*  Papillon  v.  Voice,'*  there 
wis  a  direSion  to  the  truftees  to  convey  and  Jettle*\ 
but  there  Vas  no  direSiion  in  the  principal  cafe.     The 
true  guide,  he  faid,  wa$,  that  where  the  aOTiftance 
of  the  truftees,  which  was  ultimately  the  affiftance 
of  tbe  court,  was  prayed  in  aid  to  complete  a  limita- 
tim^  in  that  ca£e  the  limitation  in  the  will,  not  being 
^omfUte^  it  was  a  fufficient  declaration  of  the  tefta** 
tor's  intention^  that  tbe  court  ftiould  model  the  li- 
Imitations ;  but  where  the  trufts  and  limitations  were 
exprefsly  declared,  the  court  had  no  authority  to  make 
them  different  from  what  they  would  be  at  law.     It 
is  obvious  that  the  Lord  Keeper,  in  this  cafe,  car- 
ried the  diftin£tion,  upon  the  circumftance  of  a  di- 
reffion  by  the  teftator  o(  a  future  conv^ance  by  the  truj- 
Ues^  to  its  utmoft  limits. 

i 

And  we  may  alfo  remark,  that  Lord  Chancellor 

Tburlow  feems  to  have  alludfcd  to  the  fame  diftinc-^  ^  jiy  ] 

tion,  between  trufts  executed  and  executory,  in  the  cafe 

of  Jones  V,  Morgan,  (z)  When  fpeaking  of  the  cafe  of 

{y)  Supra,  vide  Ambl.  Rep.  378.     (?!)  Supra,  202. 
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Lord  GleH&tcby  and  Bofville^  he  called  it  an  executw/jf^ 
cafe\   that  in  the  principal  cafe^  after    payment  fX, 
debts,  the  teftator  did  not  mean  to  leave   any  tfain^ 
executory.     That  if  it  was  not  a  legal  eftate^  (^)  it  was^ 
only  not  fo  bccaufc  the  firft  ufe  (for   payment  of  I 
debts)  might  abforb  the  whole  eftate.    That  if  truto 
were  to  be  conftrued  as  legal  eftates,  there  could  not 
be  a  more  proper  cafe  to  apply  the  rule  tban   c6at 
was  5  as  there  could  be  nothing  Jo  near  to  a  legal 
eftatCj  as  the  principal  cafe  was.  \ 

Thus  appears  to  reft  the  dtftindion  between  tnifts     j 
executed  and  executory  \  or  thofe  where  the  tru&%  arc     i 
HreBly  and  wholly  declared  by  the  teftator,  to  eUtaA 
on  the  lands  immediately  under  the  will  itfelf ;  and 
thofe  which  are  only  direSory^  or  frejcribe  the  m- 
tended  limitations  of  fome  future  conveyance  or  fettle^ 
ment,  direded  ly  the  will  to  be  made  for  the  effeSu-- 
ating  them ;  a  diftin<5tion  which  has  run,  with  a  pret' 
ty  ftrong  current,  through  the  feveral  cafes  afibrding 
'     fubjeft  matter  for  its  application.     The  cafes  o{  All* 
good  and  fVitherSy  and  Bagjhaw  and  Spencer^  {b)  fetm 
to  be  the  only  inftances,  in  the  above  catalogue  of 
trufts  not  executory^  in  which  it  may  be  queftfonecf, 

r  218  ]  whether  the  conftru6lion  agreed  with  what  it  would 
have  been  upon  fimilar  limitations  at  common  law. 
The  former  of  thofe  had  fome  ingredients  of  a  re/y 
peculiar  caft,  to  influence  the  decifioq.  The  latter 
was  of  a  complexion  fo  nearly  allied  to  fome  fub- 
fequent  cafes,  as  to  call  forth  the  obfervation  of  Lord 

J,  Keeper  Henley^   in   Wright  v.   Pear/on^    that  Lord 

(if)  Vide  I  Browa  Caf.  Cane.  221^— 2— -3«    (h)  Supra,  p.  i77* 
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\%trdwicke^  tspon  the  circumftances  in  Bagjbaw  v. 
Spencer,  conftraed  ic  to  be  only  an  cftate  for  life> 
tantrary  to  the  former  determinations  %  as  well  as  that 
of  Lord  Tburicw  in  Morgan  y.  Jones,  that  he  did  not 
fee  how  the  cafes  of  Bagjhaw  v.  Spencer  and  fVrigbt  v; 
Vtamjon   could   ftand  together.      The  analogy  be- 
tween the  conflrudtion  of  legal  eftates  and  trufts  ex^ 
ecutedy   ic   mtift  be  confcflcd,    prevailed  to  a  very 
ftrong  degree  in  IVrigbt  v.  Pear/on  and  Jujien  V. 
Taylor.     It  had,  as  we  have  feen,  been  frequently 
affirmed   before;    and  Lord  Taliot,  in  the  cafe  of 
Lord  Glenorcby  v.  Bojville,  fpcaking  of  Bale  v.  Cole-^ 
9an,  fays,  the  execution  was  to  he  o(tht  fame  ejlate  as 
he  bad  in  the  truft.     An  obfervation  of  no  trivial  im^ 
port;  and  which  feems  equally  applicable  to  all  cafes 
ofrrufis  executed;  that  is,  where  the  eftates  wctfnally 
limited  by   the  will  itfelfy  without  any  kind  of  re* 
firence  to  2Lny  furtber  execution  of  them  by  a  convey^ 
once  direSed  by  that  will.     For  in  fuch  cafes,  any 
occafional  conveyance,  that  may  at  any  time  be  re- 
quired of  the  legal  ejiate  from  the  truftecs,  may  well 
be  deemed  a  matter  oi  form  onlyi  and  not  otherwifc    r  210  1 
fcquifite,  than  for  the  mere  .purpofe  of  inverting  the 
Juhfijling  trufts^  whatever  they  may  be,  with  their 
cognate  and  commenfurate  legal  cloatbings ;  whilil  li« 
I      citations,  whofe  efFedl  is  referred,  by  tbe  will  'i/etf 
to  a  conveyance  direfted  to  be  made  for  their  efta- 
blilhment;  may  rcafonably  be  confidered  as  left  to 
fome  degree  of  modification,  by  that  fupplemental  part 
of  the  will,  viz.  the  conveyance  to  which  their  completion 
is  referred.     In  the  one  cafe,  the  limitations  may  be' 
deemed  to  receive  their   intended  (hap     from  the 
««r</j  of  the  will  itfelf  J  ivhcn  in  the  other  cafe,  they 

arc 


arc  in  a  Ibtc  ofpnityv^  till  cjclivcrcd  hj  the 
conveyance^  which  is  iQt^i\ded  tp  nvidel  aad  g}vp 
thtm  their  uUimate  form. .  Tht  decided  cafes  fecm 
ito  gp  a  great  length,  io  a  diftinf^ion  of  ;his  nat.ufc.. 

But  to  fupport  the  argument,  thfit  courts  pf  law 
"^     fliogld   give   into   the   fame  latitude  and  freedooEi 
of  conftruftion,  as  the  coqrt  of  Chancery,  in  r<:fpe& 
to  the  limitation  I  am  treating  of;  it  h^s  been  urged, 
9S  a  ftrange  kind  of  inconfiftcncy,  that  the  fame  Ji* 
mitation  Ihould   bear  different  cohiUuftions  ou  the 
different  fides  of  tVeftminfier-ball :  that  a  man  (hould 
be  tepan^  in  tail  on  one  fide  of  the  hall,  by  the  vei/ 
fame  limitation^  which  if  he  fteps  acro£s  to  the  othor 
r  220]    ^^^>  will  maki?  him  only  ti^o^t  for  life.     The  ob- 
jection founds  fpecipus  enough  1  but  if  wj?  look  to 
any  thing  further  than  words,  it  lofe$  its  force* 

The  argument  upon  the  conftruflion  varying  with 
the  court,  feems  not  founded;  it  is  the  diftierent  fub- 
jeft-matter  of  the  limitation  which  occafiops  the  al- 
teration in  the  conftrudlion  of  it,  and  has  occafioned 
/  the  fame  difference  of  conftruAion  even  in  the  very 

fame  court.'  The  courts  of  law  and  the  courts  of 
equity,  have  hitherto  agreed  in  their  conftrodtion  of 
the  limitation  in  qucftion,  whenever  it  refpefted  a 
legal  eftate :  the  courts  of  equity  diftinguifh  between 
a  legal  eftate,  and  a  truji  executory y  (at  leaft)  and  vary 
the  conftruftion  accordingly.  If  the  courts  of  law 
bad  been  concerned  with  trufts,  may  it  not  be  fup- 
pofed  they  would  have  made  the  fame  diftinfkion? 
Where  is  the  inconfiftcncy  in  allowing  different  ope- 
rations to  the  fame  limitation,  when  applied  to  ob- 

jefl^ 
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'jefts  of  itich  different  natures  and  defcriptionsj  t/^ 
[*  Ugai  ejiates  and  executory  irufts  clearly  arc  ? 

It  is  to  be  admitted,  that  the  general  rules  of  pro- 
.pcrty,  rcfpefting  legal  2,nd  trujl  eftates  are  the  faniei    ' 
but  the  particular  modes  of  conftruing  the  limitations 
of  thenn   may  vary.     The  conformity  between  the 
lules  of  property  in  legal  and  truji  eitat^s,  refpeds  the 
allovoed  meajure  of  the  limitations,  and  not  the  mere   [  aai  ] 
£onfirii£lion  of  them,  as  Lord  Hardwieke  obfcrved  in 
the  cafe  of  Bagjbaw  and  Spencer  before  cited.     The 
limitations  of  /r«/?- eftates,  of  whatever  defcription, 
cannot  be  carried  to  a  greater  length,  or  go  further 
towards  a  perpetuity,  than  the  limitations  of  legal 
eftates  ;  but  it  does  not  follow,  that  fome  of  the  firft 
defcription  may  not  be  expounded  more  freely,  with 
more  regard  to  the  evident  ^intent,  and  with  lefs  ad- 
herence to  the  legal  import  of  technical  expreflionsj 
than  the  latter..    Nay,  a  diftinftion  of  that  fort  na- 
turally arifcs,  from  the  different  qualicifes  of  a  truft 
and  legal  eftate,  as  before  explained. 

When  a  court  of  law,  in  certain  inftances,  conftrues 
the  limitation  of  -a  legal  ejlate  differently,  from  what 
the  court  of  Chancery  would  conftrue  the  fame  limi- 
tation, if  applied  to  {ovc\p  truft-eftates  \  itdoesexaftly 
what  the  court  of  Chancery  itfclf  has  ufed  to  do  ia 
fimilar  cafes. 

Thus  where,  in  a  cafe  before  cited,  {c)  A.  devifed 
%  fum  of  money  to  truftees  in  truft,  to  be.  laid  out  in  . 
}ands,  and  to  be  fettled  on  B.  for  life,  without  !m- 

(r)  Papillon  v.  Voice,  fapra,  p.  168.     z  P.  W.  471. 
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-peachment  of  wafte,  remainder  to  truftees  and  thei^ 
heirs  during  the  life  of  B.  to  fupporc  contingent  re- 
mainders>  remainder  to  the  heirs  of  the  body  of  B. 

[  aaa  ]    remainder  over,  with  power  tofi.  to  make  a  jointure; 
and  by  the  fame  will  devifed  lands  to  B.  for  bis  Hfey. 
wthout  impeachment  of  wafte,  remainder  to   truftees, 
and  their  heirs  during  the,  life  of  B.  tofupport  contingent  . 
remainders,  remainder  to  the  heirs  of  the  tody  of  B.  re- 
mainder over.     Though  it  was  decreed  at  the  Rolls, 
that  an  eftatc  for  life  only  paflcd  to  B.  with  reinainder 
to  the  Jieirs  of  his  body  ly  purchq/e,   as  well   in   the 
lands  devifed,    asi  in  thofe  dircded  to  be  purchafed; 
yet  upon  an  appeal  from  this  decree.  Lord  Chan- 

»  ccIlor/C/wi^  declared,  as  to  that  part  of  the  cafe  where 

lands  were  devifed  to  B.  for  life,  though  faid  to  he 
Viithout    impeachment  of^  wafte,    with    remainder   to 
truftees  to  fupport  contingent  remainders,  remainder  to 
the  heirs  of  the  body  of  B.  this  laft  remainder  was 
within  the  general  rule;  and  muft  operate  as  words 
of  limitation^  and  confcqucntly  create  a  vefted  eftate- 
tail  in  B. ;  and  chat  the  breaking  into  this  rule  would 
occafion  the  utmoft  uncertainty.     But  as  to  the  other 
point,    he    declared   the  court  had   a   power  over 
the  money  direfted  by  the  will  to  be  inverted  in  land; 
and  that  the  diverfity  was  where  the  will  paflTed  the 
legal  eftate,  and  where  it  was  only  executory,  and  the 
party  muft  come  to  the  court  in  order  to  have  the  be- 
nefit of  the  will ;  that  in  the  latter  cafe,  the  intention 
fhould  take  place,  and  not  the  rules  of  law ;  fo  that 

[  123  ]    «s  to  the  lands  to^he purchafed,  they  (hould  be  Hnnitcd 
to  5.  for  life,  with  power  iSc.  remainder  to  truftees 
during  his  life  to  prcfcrve  contingent  renuinders,  re- 
mainder 


defined  and  difiingmjbed.  1S9 

mainder  to  his  firft  and  every  other  fon  in  tail  male 
fucccffivelyj  remainder  over. 

Here  wc  obfcrvc,   that  in  the,  veryjame  cafe  in  the 
very  fame  court,  the  fame  Imitation  received  two  ^j/^ 
/rr^/  conftruftions  when  applied  to  a  legal  znd  to  an 
executory  /r«/2-eftate.     Nor  is  there  any  thing  extra- 
ordinary  in  giving  different  conftruftions  to  the^iwr 
Vicrds  in  the  fame  will,  in  regard  of  their  application 
to  objefks  of  a  different  nature  j  as  may  be  fcen  in 
1  P.  W.  667.  in   the  cafe  of  Forth  and   Chapman. 
2P,  ff^.  1 40.  in  the  cafe  of  Harris  and  Bijhop  of  Lin* 
«o^>  3  /Itk.  288.  in   the  cafe  of  Sheffield  v.  Lord 
Orrery^  and  in  Earl  of  Stafford  v.  Buckley^  2  Fez,  180. 

It  is  obfcrvcd,  indeed,  in  a  note  at  the  end  of  P. 
Wiltiams^^  report  of  the  cafe' of  Papillon  and  Foice^  {d} 
that  though  the  above  was  Lord  Chancellor  King's 
opinion,  yet  the  queftion  as  to  the  land  devifed  was 
given  up  ;  the  plaintiff  having  brought  a  fupple- 
mental  bill,  whereby  it  appeared  that  by  his  father's 
marriage- articles  he  was  intitled  to  an  eftate-tail. 
And  Lord  Hardwicke  in  the  cafe  of  Bagjhaw  and  , 
^encer  fays,  that  the  opinion  given  by  Lord  Chan- 
cellor King^  in  the  cafe  of  Pupillon  and  Voice^  was  a 
fort  of  extrajudicial  opinion ;  that,  taking  time  to  [  224  ] 
form  his  decree,  he  (Lord  C.  King)  faid  he  had  looked 
iotp  the  cafe  of  Lijle  and  Grey^  {e)  and  fcemed  to  be 
Icfs  clear  as  to  the  legal  eftate  than  before ;  but  as 
the  fupplemental  bill  had  brought  a  hew  right,  ho 
^kcarc  to  cxprefs  that  the  diredion  to  reverfe  that 
part  of  the  decree  Isc.  was  cxprefsly  founded  upon 

(i)  Vide  2  P.  W.  478.       (0  Vide  infra,  p.  231. 

that 


i^  Cwtingitif  Remainders 

that  fupplemental  bill ;  w^hich  looked  as  if  he  wanted 

to  avoid  the  point.  (/) 

• 

Now  I  muft  confcfs,  that  after  the  fupplemental 

bill  had  difclofed  a  new  right  paramount  to,  and  wliidi 
left  no  room  for  any  right  under  the  will,  I  don't  fet 
how  the  drrcftion  for  reverfing  the  decree  at  the  RoIlSf 
could  be  exprcffed  otberwife^  than  as  founded  on  fuch 
fupplemental  billj  i.e.  on  xhtnew  right  thereby  difclofed; 
the  other  being  entirely  fuperfeded  and  removed  by  it; 
nor,  therefore,  am  I  able  to  difcover  how  the  cxpref- 
fing  the  decree  in  that  manner  (there  being  no  founda- 
tion forexpreffing  it  in  any  other)  looked  like  an  /ir- 
cjinaiion  to  avoid  the  other  point  j  or  indeed  how  it 
Was  in  his  power  not  to  avoid  that  other  point ;  fee- 
ing itiwas  annihilated  by  the  new  difclofed  right  under 
the  fcttlement.     By  the  report  in  P.  ff^illiams.  Lord 
Chancellor  Kingfcemed  to  be  clear  in  his  opinion  aa 
to  that  firft  point,  wbilfi  it  exifted^  and  before  the  fup- 
p  ^jj-  1    plemental  bill  was  brought,  cxpreffed  his  intention 
to  reverfc  the  decree  j  as  indeed  was  obfcrved  by  the 
Matter  of  the  Rolls  in  delivering  his  opinion  in  the 
cafe  of  Bagjhnw  and  Spencer ;  {g)  who  alfo  obferved, 
that  there  was  another  report  of  the  cafe,  where  it  was 
faid  at  the  end  of  it,  that  in  the  cafe  of  JVilltams  and 
Browny  I^rd  King  had  declared  he  would  reverfe  the 
decree.     And  it  fcems  Lord  Hardwicke  himfelf  in  the 
cafe  of  Bag/haw  and  Sfencer,  (b)  faid,  that  fince  the   . 
cafe  of  Couljon  and  Cgul/on^  he  would  urge  the  cafe  of 
Papillon  and  ^oice  no  further  than  as  an  authority^ 

{/)  Vide  2  Aik.  s^-i.     i  Vcz.  149.         (^)  Vide  2  Atk.j?^. 
{b)  Vide  I  Vcz.  149. 

that 
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Ihftt  a  trufi  eftait  by  will  fo  penn^d^  oughc  to  receive 

•fuch  conftru&ioil  as  he  was  then  Ipeaking  of,  and  the 

^eourc  to  dired' a  conveyance  accordingly;  in  which 

the  court  wa$  clearly  warranted  by  former  cafes,  as  iti 

Leonard  v*  J^arl  x>fSuffex ;  (1)  upon  which  cafe  he  oftly 

obfcrved,  that  if  the  devifc  had  been  of  a  legal  eftate^ 

with  fuch  claufe  not  to  aliens  the  fons  muft  have  been 

tenanti  in  fail,  and  there  would  be  no  operation  from 

that  claufe,  and  yet  upon  a  trujt  in  equity,  it  would 

turn  them  intO-tenants/(?r  life.    The  fame  diftinftjoit 

appears  to  have  been  taken  in  the  fame  court,  ill 

other  cafes  which  I  fhall  cite  hereafter. 

In  truth,  therefore,  it  appears  that  the  argument 

drawn  from  the  inconfiftcncy  of  admitting  different 

determinations,  upon  the  fame  limitation  in  differenc   [  226  ] 

courts,  rather  makes  againfl:  that  latitude  of  con- 

ftruAion .  in  the  courts  of  law,  which  it  is  intended 

to  fupport.     For  if  the  courts  of  law  Ihould  con- 

firue  the  limitation  of  a^  legal  edate,  in  the  fame 

manner  as  a  court  of  equity  does  the  limitations 

in  articles  or  in  executory  trufts,  the  conftru£lion 

of  courts   of  law,    and   courts  of  equity,    would 

often  differ  in  refped  to  the  fame  limitations  of  a 

legal  eftate\  becaufe  courts  of  equity  often  conftrue 

the  limitations  of  legal  eftates,  differently,  from  the 

fame  limitations  in   articles  and  executory  trufts. . 

Then  indeed  would  the  inconfiftency  talked  of,  really 

txift^  as  iht  fame  limitations  of  the  ytvy/ame  kind  of 

cftate,  would  bear  different  conftrudlions  in  different 

courts* 

(0  Supra,  p.  167.  Infra^  240. 

But 
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BiiC  what  reafon  can  there  be,  fpr  cont^ndingt 
becaufe  the  court  of  Chancery  is  nof;  bounde^  b/^ 
rule  of  conftrudioQ,  which  in  its  origin  ai^  prinf 
had  np  relation  to  the  objci^s  of  that  court's  jvirifcijj 
tion  I  therefore  a  court  of  law  (ball  ceafe  to    pay  ^t 
accuftontied  attention  to  it,  in  their  decifions  on  cafes 
r  217  ]    of  a  very  different  kind,,  and  which  were  the  €>rigjin^ 
and  have  ever  fince  continued,  the  imniodiate  otjcds  ^ 
of  that  rule.     The  authority  which  could  oanv^rc  a  < 
€OurJ  of  law  into  a  court  of  equity  in  Ofie  inftantOb  atti- 
abolifh  all  diftin&ion  between /^^^i/eftatesaad  trufisi 
might  proceed  to  tell  us,  there  is  no  found  diftindioa 
,  at  all  between  the  fuppofed  objeAs,  or  principles  or 
rules  of  the  jurifdidion  of  the  one  court,  and  thofe  of 
the  other :  and  that  a  court  of  law  and  cowxt  cf  tquit}  * 
in  this  kingdom  differ  but  in  name. 

Some  inftances  there  are,  even  in  cafes  at  c6mmo/i 
law,  wherein  the  fubfequent  limitation  to  the  heirs  of 
the  body  have  been  fo  qualified  and  correfbed  by  other    ' 
additional  words,  as  to  amount. |to  words  oi  purcbafe,    - 
and  not  oi  limitation  1  but  I  am  not  apprized  of  any  cafe 
anterior  to  that  part,  of  Perrin2Jid  Blake,  {ic)  inthe  K.B* 
1769;  where  a  perfcft  limitation  to  the  heirs^  orbeirs 
of  the  body  (in  the  plural  number),  unqualified  by  any 
concomitant  limitation  to/ons,  daughters,  or  ebildren, 
(by  reference  to  which  the  general  force  of  the  word 
heirs  &c.  might  be  rcftrained)  preceded  by  a  limita- 
tion of  the  legal  ejlate  for  life  to  the  anccftor,  in  tfic 
Jame  deed  or  will,  has  been  held  not  to  attsfch  in  that 
anceftor,  but  go  to  the  heir  by  purchafe.    Many'cafcs  ' 

{k)  Infra,  p.  239. 

At 
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it  is  tnM!  have  beta  cited  to  pro^e  fuch  a  determi«* 
nation  to  have  been  no  tfncoYtimon  thing  r  but,  with 
fvbmlffion^  I  ^prehend  ft  no  difficult  matter  to  (hew, 
that  no  one  of  the  cafes  fo  cited  eonliea  op  to  th^ 
poficion  it  is  intended  to  fupport^ 

Upon  esamining  the  atitborities  ^dduceci  in  fupport  [  aaff} 
of  the  judgment  in  the  cafe  of  Perrin  and  Blake  ^  it 
appears,  that  fome  of  them  are  cafes  of  /rx^-eftates^ 
ther^ore  ferrt  onlf  to  prove  what  i*  not  denied  s  icy 
others,  the  word  Mrs  is  not  made  ufe  of,  but  the  \u 
miutien  is  by  words  which  have  not  the  fame  efta* 
bliflied  legal  import  and  extent,  fuch  as  the  word  ifu^ 
or  Jans ^  or  other  words  of  fuch  lefs  technical  force;  in 
others  again,  there  is  no  limitation  of  the  legal  free* 
hold  to  the  anceftor,  or  the  heir  is  exprefsly  confined 
to  a  life-eftates  and  I  believe  there  is  not  one  of  then! 
in  which  the  anceftor  takes  an  eftate  for  life,  and  the 
inheritance  is  not  denied  to  the  heir,  and  the  word? 
heirs^  or  heirs  of  the  body  (in  the  plural  number)  are 
ufed,  wherein  thofe  words  are  not  reftraihed  or  quas 
liBcd,  either  by  reference  to  other  limitations,  or  tKi 
by  additional  words,  conjoined  with  them. 

Thus  in  the  cafe  of  Cheek  v.  D^y,  or  Clarke  v.  I)ay\ 
(/)  A.  devifed  lands  to  her  daughter  for  life^  and  if 
(he  (hould  marry  after  the  death  of  the  teftacrix,  and 
have  any  heirs  lawfully  begotten,  then  (he  willed 
that  her  daughter's  heir  iSiould  have  the  lands  after 
her  daughter's  death,  and  the  heirs  ofjuch  heir.  It 
appears  by  the  various  reports  of  this  wfe,  that  the 

(/)  Check  1/.  Day.  Moor  593.  2  Roll,  Abr.  417.  <G)  pi.  7. 
Cro.  £1)2.  313.  Oat.  laS.  (^citcd  Ld.  Raym.  aQ5.&Fitz  Gib.  34.) 

Vol.  L  O  juJgei 
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judges  were  much  divided  in  regard  to  it.    But  34i 
fays  it  was  adjudged  an  eftate  for  life  only   in    d 
daughter,  though  no  judgment  is  entered  upon 
[  229  ]    roll  (as  Fitz  Gibbons  reports).    Now  here  we  obfe 
the  limitation  was  to  the  heir  (lawfully  begotten) 
the  Jingular  number,   and  words  of  limitation    w 
grafted  thereon ;  {m)  and   indeed   according  to    t 
above  ftatc  of  the  cafe,  which   is  that  dcli/ered  b] 
Fitz-Gibbons  as  taken  from  the  roll,   the  limicarioa 
grafted  on  the  word  beir^  was  in  fee,  which  carries  the 
cafe  ftill  further  from  the  point }   for  the  limitacioa 
being  to  the  heir  lawfully  begotten  coultl  not  give  the 
fee-jimple  to  the  apceftor,  an  ejiate-tail  m  xhc  anccfbor 
could  not  have  anfwered  the  fuperadded  words  of  li- 
mitation/>i/<f^  to  the  heir. — This  ufc  of  the   word 
beirt  Gfr.  in  xht  Jingular  number  with  words  of  inherit- 
ance in  fee  grafted  thereon^  reduced  the  import  of  the 
word  beir^  to  a  defignation  of  fuch  iifue  of  the  daugh- 
/  ter,  as  (hou)d  be  her  heir,  and  made  the  perfon  an- 

fwering  that  defcription  the  root  of  a  new  inheritance^ 
the  flock  of  inew  defcfnt  j  as  obferved  by  Judge  Blacks 
fione  in  his  argument  above  referred  to.  {n) 

So  in  Archer's  cafe,  {0)  the  limitation  was  to  y/.  for 
life,  and  after  to  zhc  next  beir-male  of  A.  and  to  the 
hei  s- male  of  tht  body  of  fuch  next  heir  male :  and  there- 
fore upon  the  fame  principle  the  devifc  to  the  heir 
was  a  remainder  to  him  by  furcbafe\  becaufe  the 
word  Liiir  was  in  the  Angular  numl^er  preceded  and 
[  230  ]    diftinguiihed  by  the  word  nexty  and  followed  by  the 

(«)  Vide  of  this  Cafe.    Amb.  459.  {n)  Vide  Hargr.  Law 

Trads  505.         (0)  Archer's  Ufc,  1  Rep.  66. 

words 
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fcrords  of  limitation  grafted  on  it. — The  cafe  in  Roll 
fc)  cited  by  Lord  Hale  in  the  cafe  of  King  and  Mellingy 
was  a  limitacion  to  one  for  life  et.non  alifer,  and  after 
lis  death  to  the  fons  of  his  body  -,  which  was  very  dif- 
ferent from  a  limitation  to  the  heirs  of  his  body  i  the 
words  et  nan  aliter  impofed  a  reftriftion  againft  his 
[taking  otherwife  than  for  life ;  ^nd/ons  did  not  in  ex- 
Iprcffion  extend  to  grandfons  or  remoter  iffiie,  and  ic 
applied  immediately  to  all  fons,  without  preference 
I  of  the  eldcft,  as  in  a  defcent  in  tail  3  whereas  a  dcvifc 
I  to  the  heirs  of  the  body^  comprehends  the  remoteft 
I  iffuc,  and  takes  the  cldeft  fon  previous  to  and  in  pre- 
ference of  the  younger. 

Again,  where  A.  conveyed  by  fine  to  the  ufe  of 
Hmfelf  for  life,  remainder  to  the  ufe  of  his  firfi  fon 
and  of  the  heirs- male  of  his  body^  with  like  limitations 
rcfpeftively,  to  his  fecond,  third,  fourth,  fifth,  and 
lixthfons,  (y)  remainder  to  the  right  heir  of  A.  to  bebe^ 
lotien  after  the  fixth  fon,  and  of  bis  heirs-male  i  it  was 
I  held  the  remainder  was  contingent,  becaufe  firft  li- 
mited diftindlly  to  particular  fons;    befidcs  this  rc- 
'  niainder  exprefsly  excluded  the  firft  fix  fons,  and 
;   Aereforc  it  effcntially  differed  from  a  limitation  to 
the  teVj  of  the  body^  which  would  have  defcended  to 
I   the  cldeft  fon  firft :  and  it  is  further  obfervablc  in  this 
I   crfe,  that  the  limitation  was  not  to  the  heirs  in  the 
plural,  but  to  the  right  heir  in  the  Angular  number,    [  aj^i  ]• 
with  words  of  limitation  fuperadded,  as  in  Archer*^ 
ctfeia..66. 

W  I  Roll.  Abr,  837.  pi.  13.  I  Vchtr.  £31.         (y)  Palm.  339* 
talker  v.  Snow.  - 

O  a  So 
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So  where  if.  covenanted  to  ftand  S^ifkd  ta  t^  ii% 
of  himfelf  for  life,  (r)  and  after  his  deceafe  19  the  q^ 
'  of  K  his  fon  for  life,  and  after  his  c)eceale  to  the  ufe, 
of  the  firft  fon  of  the  body  of  £•  and    the  heirs- 
male  of  the  body  of  fuch  firft  fon ;  and  for  default 
of  fuch  iflue^  to  the  ufe  of  the  fecond  Ion  of  die 
body  of  £.  and  the  heits-male  of  the  body  of  fucb 
fecond  fon,  and  for  default  of  fuch  i0ue,  to  the  ufe  of 
the  third  fon  of  the  body  of  E.  and  the  heirs>male 
of  fuch  third  fon,  and  for  default  of  fuch  iflue^  to  the 
vfe  of  the  fourth  fon  of  the  body  of  E.  and  the  heiri- 
male  of  the  body  of  fuch  fourth  fon^  and  fo  fiver^lif 
md  reffeSively  to  every  of  the  heirs-male  of  tbehodf 
of  the /aid  £.  and  the  heirs-males  of  the  bodies  of  Jnth 
heirs-males  according  to  their  ages  and  Jeniorities^  and 
for  default  of  fuch  iffue,  remainder  to  IF.  &c.     And 
A*  alfo  covenanted  that  if  it  (hould  happen  that  & 
fhould  die  without  iffue- male  of  his  body  lawfully 
begotten ;  that  A.  would  then  ftand  feifed  of  the 
lands  to  the  ufe  tSc.  to  raife  portions  for  the  daugh- 
ters of  the  fajd  E.  6?^.— ff.  after  the  death  of  A.  fuf^ 
fcred  a  common  recovery  of  the  lands,  and  afterwards 
died  without  iffue  j  §nd  after  his  deceafe  fT.  the  re- 
[  233  3   maindtr-man  brought  his  ejeAment  in  B.  R.  for  the 
l^nds.    The  queflion  was,  whether  E.  took  an  eftat^- 
tail,  or  only  an  eftate  for  life  under  the  limitadoa 
abpve  ftated.    It  was  contended  for  the  plaintiff  ff^i 
that  the  words  and  the  heirs-male  of  the  bodies  offu^h 
heirs  male  made  the  heirs-male  to  tak?  by  fntcb^e^ 
o^erwife  thofe  fuperaddcd  words  were  ufeJeisi  that 
*he  words  and  fo  fever  ally  and  r^feclively  to  every  4 

(r)  %  Lev.  %ty  Raym.  278.   Lifle  v.  Giay. 

I  .  the 
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ttie  Iteirs-mali  &c,  ^ere  words  of  relation^  and  figni* 

fied.^  as  the  heirs-male^  vi^.  fons  took  before;  that 

iranllating  the  word  fo  into  Lacin^  it  would  be  iodem 

modo^  a^  the  ibur  firft  (btis  i  and  that  the  proinfo  for 

i^^r^ng  the  land  with  portions  for  daughters  of  E. 

if  he  fhould  die  without  iflfue  was  unnetclTaryy  if  £• 

wais  €0  take  an  eftate-tail,  by  which  he  might  do  it 

iiricliout  fuch  a  provifo.    The  court  held  the  words 

mmdtfo  &c.  to  be  words  of  relation^  and  gave  judgment 

for  the  plaintiff*.     Upon  which  a  writ  of  error  Was 

brought  m  the  Exchequer-chamber,  where  it  feems 

the  judgment  was  affirmed,  as  is  obferved  by  Judge 

^racey^  i  P.  fF.  90.  who,  it  appears,  had  fearched  the 

recordj  the  repbrts  differing  in  that  manner. 

It  IS  evident  that  in  both  the  cafes  of  IValker  v. 
Snem,  and  UJle  v.  Cray^  the  general  import  of  the 
words  beir  cr  heirs  &r.  was  qualified,  by  reference  to 
the  preceding  diftinS  and  particular  limitations  to  the  [  233  ] 
firft  and  certain  other  fons  in  tail,  as  well  as  by  words 
ef  limitation  grafted  on  them. 

In  a' Cafe  where  y/.  deviled  land  to'B.  (j)  for  life 
'  without  impeachment  of  wafte,  and  in  cafe  he  flioiild 
have  any  ijue-maliy  then  to  fuch  ijiie-male  arid  bis  heirs 
fifr  eveti  upon  a  queftion  whether  this  fiibfequent  li- 
ttiitation  to  the  ifTue-male  of  S.  made  S.  tenant  in 
tail  of  not^  it  iti^  held  that  it  did  not,  but  was  a  con*- 
tlAgenc  fA  to  his  iffue-rnale.  Now  this  Was  not  only 
a  Hmitatidn  to  the  ijfke^tnale  inftead  of  heirs  &fr.  but 
that  limitation  was  even  accompanied  by  Superadded 
words  of  limitation  in  fee  grafted  on  the  words  ijfue^ 

(/)  LodJifigton  V.  Kime.    1  Salk.  924.    Lord  Rsym.  S03. 

O  3  maki    ' 
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male;  which  circumftances  carry  this  ca(e  quite  out 
of  the  rule  I  am  treating  of. 

So  the  cafe  of  Backbouje  v.  Wells  was  a  limitation 
to* one  for  life  only^  and  after  his  deceafe  to  the  iffue- 
male  of  his  body^  and  to. the  heirs-male  of  the  bodies  of 
Jucb  iffue.  (/)     Here  befidcs  the  rcftriftive  word  onlj^ 
the  limitation  was  to  f^^-male  with  words  of  limita- 
tion grafted  thereon.     And  it  is  to  be  remembered 
that  the  Word  £^^  itfelf,  («)  even  unattended  with 
any  engrafted  words  of  limitation  is  often  a  word  of 
furcbafcy  where  the  word  heirs  (or  even  heir  in  the 
fingiilar  number)  is  not.    And  upon  the  cafe  of  Back- 
[  ^34  ]    houfe  and  IVellSi  {x)  Lord  Chancellor  P^Dt^r  obfcrved, 
that  if  the  words  heirs-male  had  been  itfed,  inftead  of 
i^^-male,  the  operation  of  the  law  would  have  been 
too  ftrong  for  the  intention  of  the  teflator. 

And  where  a  tcftator  devifed  lands  to  his  fon  K  (jr) 
to  enjoy  the  rents  and  profits  thereof  during  the  term 
of  his  natural  life,  with  power  to  make  a  jointure  of 
all  or  part,  and  after  his  death  and  jointure,  if  any  be 
made,  to  the  heir- male  of  his  body  lawfully  begotten^ 
during  the  term  of  his  natural  life,  and  for  want  of 
fuch  heir-male^  he  gave  the  fame  lands  to  another  (on, 
i^c.     It  was  adjudged  that  F.  took  only  an  eftate  for 
Hfe;  for  .though  it  was  agreed,  chat  the  limitation  to 
him,  to  enjov  and  cake  the  profits  during  his  life^ 
and  after  his  deceafe  to  the  heir-male  of  his  body,  even 
in  the  fingular  number,  would  make  an  eftate  tail 

(/)  I  Eq.  Abr.  184.  pi.  j;.  Backhoafe  <i;.  Wells.  (»)  Vide 
infra,  p.  270.  z  Stra.  731.  {x)  2  Strange,  731.  2  Ld.  Raym. 
1440.      {y)  White  v.  Collins.     Com.  Rep.  289. 

where 


d^nei  andliiftinguiJheiSl.  199 

where  iiothihg  appeared  which  explained  the  intent  to 
^he  contrary ;  yet,  there  the  limitation  to  the  heir -male 
Ihcwed  the  teftator's  intent  that  fuch  beir-male  ihould 
have  it  for  life  only ;  and  the  devife  over  for  want  of 
Juch  heir-maUy  did  not  import  that  the  ulterior  devifcc 
fliould  not  have  it  ////  F.  died  without  heir  male  gene^    . 
rally y  but,  for  want  oijuch  heir-male^  who  was  to  have 
it  for  life. — In  this  cafe,  as  Judge  Blackftone  obkrvcdy 
in  his  argument  before  referred  to  j  (s)  conjmon  fenfe 
would  tell  us,  that  when  the  heir-male  was  not  to    [  23c  ] 
have  the  inheritance,  he  could  not  take  as  heir  by  de- 
fcent* 

Again,  where  a  devife  was  to  B.  and  his  heirs  law- 
fully to  be  begotten,  that  is  to  Jay  ^  to  his  Jirjiyficondy 
thirdy  and  every  f on  and  fons  fuccejjivelyy  lawfully  to  be 
begotten  of  the  body  of  the  faid  B.  and  the  heirs  of  the 
hod)  of  fuch  firji^jecondj  thirds  and  every  other  Jon  and 
JonsJucceJJivelyy  (tf)  lawfully  ifluing  as  they  (hould  be 
xnjeniority  of  age  SLtid' priority  of  birth y  the  eldeft  al- 
ways, and  the  heirs/)f  his  body,  to  be  preferred  before 
the  youngeft  and  the  heirs  of  his  body,  remaindier 
over  (^c.  It  was  adjudged  that  B.  took  but  an  eftate 
for  life;  for  that  the  fubfequent  claufe  was  not  con^ 
trary  to  the  preceding  general  liniitation  to  B\  heirs 
lawfully  to  be  begotten,  but  explanatory  of  what  heirs 
&c.  were  meant. 

In  the  more  modern  cafe  of  Doe  and  Laming,  {b) 
which  was  a  devife  of  gavelkind  lands,  to  ji.  and  the 

(ts)  I  Hargr.  TraOs,  p.  505.  ,  {a)  Lawc  a;.  Davies,  2  L6. 
Raym.  1561.  (i^)  Doe  t;.  Loming,  2  Burr,  1100.  1  Black. 
Rep.  265.     And  vide  3  Durnf.  and  Eaft  Rep.  a  Note  on  this  Cafe. 

O  4  heirs 


Mrs  ufhirhJjjf  UwfiiUy  ^^eo  or  cp  be 
4is  wiUfimi^f  ^^  ft^h  ^^  CD  iimk.k€kr^md\^0gtu  < 
for  ever,  to  be  divided  equal)/,  (hare  aodp  fh^ure  alik^b 
as  tenants  in  common^  and  not  as  joinlKnayirji  h  *  U'W«ai 
jheld  that  the  words  bfirs  of  her  ^^i^.did.noc  ^ipcniMt v 
as  words  of  limitation)  por  confequently .  preate  aft. 
^         ,€ftate-uU  in  A.    For  here  thelSs  worda  did .  not  AnnA  . 
r  236  ]    independent  and  unqualified,  but  were  corre^rd  and 
explained,  very  exprefsly,  by  the  words  which  followed 
and  ^ere  poupled  with  them  i   the  words  as  mett 
females  as  maUs^  annex.ed  co  the  worc}s  Mrs  of  the 
hoijy  were  incompatible  with  apd  exprefsly  broke  the 
defcent,  becaufe  gavelkind  lands  cannot  defcend  in 
that  manner }  and  the  devife  exprefsly  creaped  a  te- 
nancy in  common,  which  was  impoflible  by  difctnt^  as 
that  muft  have  been  in  coparcfnaryi  and  befides  there 
jieere  words  of  limitation  in  fee  grafted  on  the  words 
heirs  of  the  body^  which  could  not  ha^e  been  fatisfied 
by  an  eftate-tail  in  the  anceftor. 

No  one  of  the  aboye  ca(es  therefore  appears  to  bf  \ 
analogous  to  the  cafe  of  Perrin  v.  Bhkei  in.  urbich  -^ 
the  limitation  to  the  heirs  of  the  body  after  the  lifs<  - 
eftate  CO  the  an^eftpr^  was  general,  upreftrained  IQ  } 
any  injEereft  lefs  than  the  inhefitanc(Cj  unfounded  H  r. 
the  root  of  any  new  inheritai^ce  by  the  anne^uicion  sf  J 
words  pf  new  limitation  lupoq  ic|  ^nd  entirely  uar  ; 
carreAed  and  une^plainjcd  by  any  kind  of  precediog 
fit  fubfequenc  limitationa^  to  fops,  children  or  objeAl^ 
pf  a  particular  defignation.  . 


Al 


\  tafM  (tf  Idonsrd  V.  E^rhf  Suffix^  Attgood 
^.xt^S^Ae^^y  (0  Bagjbawind  Spender  and  otHerft  above  [  237  ] 
ootftted^  thtf  were  ail  cafe^  of  irnfis  s  and  therefore, 
likt*«ll  other  cafes  of  that  defcription,  are  no  ruling 
ttftborities  for  the  conftruftion  in  cafes  of  legal 
cllMes  s  as  I  eonceive  is  fuffictently  proved  by  the 
fe^rid  cafes  I  have  already  cited,  to  (hew  the  dif- 
dfiftioa  taken  by  the  court  of  Chancery^ itfelf  in  fe- 
▼eral  inftances,  between  /f|;j/ and  /rii^-eflates,  in  re« 
gard  to  the  force  of  that  rule  which  1  am  now  treat- 
ing pfp 

There  are  alfo  two  other  clafTes  of  cafes,  which  have 
been  rcforted  to  as  authorities  againft  the  force  of 
the  rule  now  in  queftion ;  the  one  confiding  of  the 
caies  of  Burchett  and  DurJant^  and  Newcomen  and 
Barkbam^  and  Beaumont  and  Long^  (all  noticed  in  a 
fubfequent  part  of  this  elTay)  {d)  and  other  cafes 
where  the  anceftor,  either  took  only  aVr«^-eftate,  or 
itlfe  no  preceding  freehold  eftate  at  all ;  the  other 
(Coofifting  of  the  cafes  of  Peacock  v.  Spooner  and  Hodg- 
fin  V.  Bujfrf^  {e)  (which  are  likcwife  confidered  in  their 
proper  place  in  this  xxi(£)  together  with  others  of  the  ^ 
iamc  kind,  which  relate  to  the  trufts  of  a  term,  an  J 
have  nothing  to  do  with  the  cafe  of  an  inheritance. 
Of'tir  thefifl&ill  take  no  further  hotice 'in  this  ^^ 
places  fer  tbif  (jueftion  is  not*,'  Whether  the  words    ' 

(r>9liI»>iliM«  \\  JT^o.  Alljood  v.  Withers,  cited  2  Barr.  1 107.  ^ 
%  Vex.  %yj.  \i)  Vide  infra,  p.  320,  &t«  '  (#)  Vide  infra/  * 
fdl«  ^.  p.  |oi.  303. 

heir$ 
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heirs  of  the  htfdy  may  Qot>  under  certain  circucnAaji^es, 
[  238  ]    be  taken  as  words  of  purchafe;  but,  Whether  chofe 
words,  {landing  clear  of  any  further  words  of  linniu* 
tiOTiyperfeSl^  independent  and  unexplained^  and  preceded 
by  a  limitation  of  the  legal  freehold  to  the  anceftor  in 
the  fame  will,  have  ever  been  conftrued  words  o( pur* 
tbafe  ?  After  the  obfervations  I  have  been    makiog, 
upon  the  fcveral  cafes  above  cited,  I  conceive  no  one 
of  thofe  cafes,  can  fairly  be  urged,  in  fupporf  of  aa 
affirmative  anfwer  to  this  queftion ;  '  and    as   to  all 
thofe  cafes  wherein  the  legal  freehold  is  not  limited 
to   the   anceftor,   they   are  entirely  foreign   to  the 
point. 

Was  it  not  reafonable  to  conclude,  that  the  fevcrd 
cafes  i^n  which  this  point  had  fo  often  been   agitated, 
and  fo  repeatedly  determined,  hid  fettled  the  law  in 
regard  to  it,  fo,  as  to  enable  gentlemen  of  the  pro- 
feffion  to  form  fome  probable  conjecture  at  leaft,  if  not 
opinion^  refpedling  the  merits  of  any  queftion  of  this 
nature,   upon  which  they  might  be  applied  to  for 
their  advice  ?  And  how  much  is  it  to  be  regretted, 
that  a  cafe  (hould  ever  arife  of  fo  unfortunate  a  com- 
plexion, as  to  fruftrate  fo  dcfireable  a  conclufion  ? 
The  cafe  I  am   alluding  to,   is   that  of  Perrin  and 
Blakey  before  the  court  of  K.  B.  in  the  year  ij6gi. 
a  cdfe  of  much  difcufTion,   and  wherein  that  court 
delivered  a  judgment,  to  common-  apprehenfions, 
[  2J9  ]    I  believe,  not  perfeftly  reconcileable  with  the  ftream 
of  former  authorities  and  decifions  upon  ^he  fame 
point- 

Thc 
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The  cafe  \^as  this  j  one  fV.  Williams  fcifed  in  fee 
of  a  plantation  in  Jamaica^  devifed  in  the  following, 
'words :  '*  Should  my  wife  be  enfcint  with  child,  .at 
any  time  hereafter,  and  it  be  a  female,  I  give  and  be- 
queath unto  her  the  fum  of  20G0  /.  fs?^.  and  if  it  bfc 
a  male,  I  give  and  bequeath  my  eftate  real  and  pcr- 
fonal  equally  to  be  divided  between  the  faid   infant 
and  my  fon  John  Williamsy  when  the  faid  infant  (hall 
attain  the  age  of  twenty-one.  {/)     Item^  It  is  my  in- 
tent and  meaning  that  none  of  my  children  Jhould Jell  or 
dijpoje  of  my  eft  ate  for  longer  time  than  bis  life^   and  to 
that  intent  I  give,  dcvife,  and  bequeath  all  the  reft  and 
refidue  of  my  ell  ate  to  my  fon  ^fohn  Williams  and 
the  faid  infant,  for  and  during  the  term  of  their  natural 
lives,  the  remainder  to  my   brother-in-law  J.  G,  and 
his  heirs,  for  and  during  the  lives  of  my  fon   John 
Williams  and  the  faid   infant,  the  remainder  to  the 
heirs  of  the  body  of  my  faid  Jons  John  Williams  and  the 
faid  infant  lawfully  begotten  or  to  be  begotten,  the 
remainder  to  my  daughters,  fc?^.''     No  other  fon  was 
born,  and  the  queftion  was,  what  eftate  John  Williams 
took  under  this  will  ? 

Had  this  been  the  cafe  of  an  executory  truft^  the  [  240  1 
court  of  Chancery  might  poflTibly  have  conftrued  it  an 
eftate  for  life  in  J.  W.  upon  the  claufe  cxpreffingthe 
teftator's  will,  that  his  fpns  Ihould  not  convey  a  greater 
intereft  than  for  their  lives.  But  as  it  was  the  limi- 
tation of  a  legal  and  not  a  /r«/?.eftate,  the  court  of 
Chancery  itfclf  (in  conformity  to  its  own  eftablifhed  - 

(/)  Perrin  'v.  Blake.     Vide  4  Burr.  2579.   i  Black.  Rep.  672. 
D&ugl.  Rep.  329.     Note  1  Hargr.  LawTrads  490. 

diftindions 
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diftiodions  above  explained)  we  may  fuppofe,  would 
have  decreed  it  an  eftate-tail  in  J.  W.  Could  this 
b^  queftioned  after  the  cafes  I  have  befofe  ciWct,  tfic 
feveral  cafes^  which  I  am  now  about  to  confider^  I 
ihould  tbink^  ^ould  remove  the  doubt. 

Indeed  there  is  one  very  particular  cafe^  which  goes 
^tredly  to  this  points  I  mean  that  of  Leonard  v.  ^Tbe 
Earl  of  Sujfex^  above  cited;  {g)  where  the  qualifying 
claufe  refpeAing  the  fettlement  direfted  to  be  made 
by  the  truftees,  in  their  taking  Jpecial  care  inJuchJtttU^ 
ment,  that  it  never  be  in  the  power  of  the  teftatrix^jjbks 
F.  or  H.  to  dock  the  intail  of  either  of  the  f aid  miefias 
given  them  during  their  or  either  of  their  life  or  lives^ 
amounted  to  exactly  the  fame  thing  as  reftraining 
them  from  conveying  a  greater  interefi  than  for  their 
lives :  for  without  docking.the  intail  it  was  impoflible 
£141  1   they  (hould  convey  any  greater  lawful  interefts  yet 
the  court  of  Chancery  there  held^  that  if  it  had  been 
a  legal  inftead  of  a  truft  limitation,  the  fons^ould 
have  been  tenants  in  tail,  notwithftanding  that  reftric* 
cive  claufe.     And  Lord  Talbot  afterwards  in  the  cafe 
of  I-ord  Glenorchyv.  Bo/well  faid,  {h)  thaf.jn  the  cafe 
of  Leonard  v.  The  Earl  of  Sufex,  had  it  been  by  a& 
executed,  it  would  have  been  an  eftate-tail^  and  the 
reftraint  bad  been  void  ;  but  being  an  4peeeutaTy,Jrft^. 
the  court  decreed  according  to  the  intent,  as  it  wa$ 
found  expreflcd  in  the  will.    And  ib  likewife  .Lord 
*  Hardwicke  in  the  later  cafb  of  Bagjbaw  y.  Spencer 
(before  cited)  faid»  (1)  that  if  the  cafe  of  Leonard  r^ 
parlofSnJex  had  been  zjegale.late^  the  foos  would 

{g)  Leonard  v.  Earl  of  Ssilcx.     a  Vein.  $s6.  and  Tide  fiifra» 
p.  167.     {b)  Caf.  temp.  T^b.  19.    (/)  2  Atk.  j8i.  1  Vczry  149. 

•'  have. 
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|»«re  been  tm^tnu  m  taih  but  in  cqujity  vpon^/rij^- 
^Af^%  th^;  c^kufc  fox  interpoGng  truftees  i^c.  governed 
tibc  whole  cafe. 

The  court  of  King's  Bench  however*  in  the  cafe  of 
Perrin  v.  Blake y  treated  thofe  diftinftions  as  too  re- 
fined, and  adjudged  that  %  fVilliams  took  only  aa 
eftatei  for  life  under  the  dcvife  in  queftion. 

It  is  tru^,  indeed,  that  Judge  Tate^  (a  very  rcfpec- 
table  authority)  who  then  filled  a  feat  on  that  bench^ 
oppofed  the.decifipn  with  great  depth  of  learning  and 
folidity  of  argument. 

And  however  he  flood  alone  as  to  th^t  opinion^  in  [  241  ] 
the  Court  of  King's  Bench,  it  afterwards  appeared 
he  was  not  fingular  in  it;  for  the  majority  of  the 
judges  in  the  Exchequer  Chamber  were  influenced 
by  the  fame  ftri£t  attachment  to  old  eftablifhed  rules 
of  law  I  and  accordingly  reverfed  the  judgment  of 
the  court  of  King's  Bench,  and  thereby  reftored  the 
venerable  uniform  train  of  preceding  judgments  and 
opinions  upon  the  fame  point,  to  its  former  autho- 
rity. As  we  may  therefore  confider  thofe  authorities 
ftiii  ihtitled  to  our  attention,  I  fhall  endeavour  to 
prelent  the  reader  with  a  concife  view  of  them.  Firft' 
obferVlog  that  in  the  cafe  of  Perrin  v.  Blah'y  (*)  aftek^ 
an  appeal  to  the  Houfd  of  Lords  from  th^  judgment 
of  reverfal  in  the  Exchequer  Chamber,  Which  de- 
pended a  confidcrable  time;  the  parties  at  length 
compromifed  the  difpute,  and  the  plaintiff  obtained 
feave  to  withdraw  his  writ  of  error. 

\k)  Vide  Dougl.  Rep.  329  in  note.   1  Harg.  Trads,  493 

In 
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In  a  cafe  above  cited  of  a  devife  to  B.  for  life,  (/) 
remainder  to  his  heir  of  his  body  begotten  for  ever; 
it  was  held  that  the  heir  took  by  dejcent^  and  itot  by 
purchafe. 

And  where  a  teftator  devifed  to  his  fon  /.   certain 
lands  to  hold  the  fame  to  him  for  life,  {m)  for  and 
r  243  1    under  the  ufe,  conditions,  and  limitations  thereafter 
limited:  and  after  his  deccafe,  then  to  the  ufe  and 
behoof  of  the  heirs  male  of  his  body,  and  for  default 
of  fuch  iffue,  to  his  fon  W.  and  the  heirs  male  of  his 
body,  remainders  over.   Bridgman  C.  J.  in  delivering 
the    opinion  of   the    Court,    on    fcveral   queftions 
that  arofe  on  the  cafe;  faid,  it  was  agreed^  that  when 
the  teftator  devifed  the  lands  in  queftion  to  1.  for  life^ 
under  the  conditions  and  limitations  in  the  will;  and 
after  his  deceafc,  to  the  ufe  of  the  heirs  male  of  bis 
body%  though  it  was  limited  to  him  jor  life^  it  was 
neverthclefs  an  efiate  tail  to  him  as  well  in  a  willy  as 
in  any  other  conveyance.     That  the  eftates  could  not 
ftand  together.    But  the  cftate  for  life  was  fwallowed 
up  in  the  tail;  and  the  fame  rule  held  in  a  devi/e as 
well  as  in  a  deed. 

Here  we  may  alfo  notice  a  cafe,  («)  where  lands 
were  devifed  to  a  truftee  and  his  heirs,  during  the 
life  only  of  ^.,  upon  truft  to  permit  and  fufFer  A 
during  his  life  to  receive  the  rents  and  profits,  without 
.committing  of  wafle,  and  after  the  deceafe  of  /f.  then 
to  the  heirs- ma!e  of  the  body  of  K.  now  livings  and  to 
fuch  other  heirs  male,  and  female,  as  he  (hould  af- 

(/)  Paufey  v.  Lowdall,  fupra,  p.  80.  («)  Rundall  v,  Ecly, 
Cart.  170.     (if)  2  Vcntr.  311.  Burchett  a*.  Durdant,  infra,  320. 
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terwards  have  of  his  body.     It  is  faid,  the  firft  qucf- 

tion  was,  wh^her  the  edate  for  life  did  not  execute 

in  if. -by  the  ftatute  of  ufes,  -for  if  fo  (fays  the  re-    [  244  ] 

porter)  he  would  be  feifed  of  an  eftate-tail.    But  the 

court  refolved  the  firft  lioiitation  was  a  trujif  and  not 

an  eftate  executed.     Now  this  was  a  point  the  court         ^ 

had  no  ocfcafiqn  to  have  entered  into,  or  .have  given 

any  refolution  upon^  unlefs  the  fubfequent  limitation 

might  have  veftcd  in  the  anccftor,  in  the  cafe  of  a 

ufe  executed. 

In  another  cafe  where  one  devifed  lands  to  truf- 
tees  and  their  heirs,  and  declared  diat  the  faid  truf- 
tees  and  their  heirs  (faould  ftand  feifed  of  the  lands 
to  the  ufes,  {e)  intents  and  purpofes  therein  after 
mentioned,  that  .is  to  fay,  to  the  intent  and  purpofe 
to-permit  and  fufFer  A.  to  receive  and  take  the  rents 
and  profits  for  and  during  the  term  of  bis  life^  and 
after  his  deceafe  (hould  ftand  feifed  of  the  lands  to 
the  ufe  of  the  heirs  of  the  body  of  Pl.  reniainder  ovcrj 
with  a  provifo,  that  the  /aid  trujlees  and  the  faid  A^ 
might  make  a  jointure  for  his  wife\  the  queftion  was, 
whether  A.  had  an  eftate-tail  executed  or  not?  And 
it  was  adjudged  he  had.  For  Holt  C.  J,  faid,  that 
this  would  have  been  a  plain  truft  at  common  law, 
and  what  at  common  law  was  a  truft  of  a  freehold  or 
an  inheritance,  is  executed  by  the  ftatute,  which 
mentions  the  word  truft  as  well  as  ufe.  And  it  was 
held  that  a  power  to  make  a  jointure  does  not  necef-  [  245  1 
farily  exclude  an  eftate-tail ;  becaufe  as  tenant  in  tail 
cannot  make  a  jointure  without  difcontinuing  or 

{p)  Broughton  v.  Langley,  2  Ld.  Raym.  873.  2  Salk.  679. 

barring 
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barring  the  iiicaiU  (uch  power  has  ic$  ofe.    And 
in  this  calc»  denied  the  (above-noticcd)  cafe  «f 
ibfU  and  DMrJani  to  be  law. 

Now,  though  the  power  of  making  a  jointure  be 
itfelfi  not  allowed  a  fuiEcient  ground  upon  which  to 
deny  that  conftrudion,  which  gives  an  eftate-tmiT; 
yet  the  circomftances  attending  that  power  in   the 
above  cafe,  feemed  to  be  very  ftrong  againft    ma 
eftate  tail;  that  power  being  aiade  to  depend  upon 
the  €M/iMi  and  cMiwrreiue  of  the  tnifteess  and  thej 
being  required  to  join  in  the  eiecuting  it,  and   of 
courfe  in  the  conveyance  for  that  porpofes  which 
feems  to  have  been  an  evidence  of  the  teftator*s  ia* 
tention,  that  the  eftate  Ihould  remain  in  tbemi  wind 
confequently  that  he  did  not  intend  A.  fbould  take 
any  legal  i^U  at  all«  much  lefs  an  eftate*taiL    But 
however,  the  ftrengfh  of  the  general  rule  prevailed 
againft  thefe  arguments  of  intention. 

So  where  one  bequeathed  the  furplus  of  his  pet* 

fonal  eftate  to  be  laid  out  in  lands,  \f)  to  be  fettled 

'  on  B.  his  nephew  for  life,  and  after  his  dcceafe  to 

the  betrs-malt  of  the  hdy  of  bis  /aU  nepbew  lawfully 

246  ]    to  be  begotten,  and  the  bdrs-maU  ofibe  bodf  of  every 

Juib  bdr-male  Jeverallj  amdjuceeffivify.as  tbeyjbeuld  be 

iu  priority  of  birth ^  every  elder  and  ibe  beirs-wtale  of  bis 

body  to  be  preferred  to  every  younieri  and  for  want  of 

fuch  iflue  to  his  brother  C  for  his  life,  and  after  his 

deceafc  to  the  heirs* male  of  his  body  begotten  Csfr. 

Upon  a  queftion  whether  B.  was  to  be  con/idefed  as 

tenant  in  tail  or  only  tenant  for  life,   it  was  infilted, 

{/)  Legate  v.  Sew  ell,  1.  P.  W.  87.  1  Eq.  AU-.  394. 

that^ 
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ifcat,  if  the  latter  words  in  thiSxWiIl  (and  to  the  beirs-- 

mAle  vf^ibe  iody  of  every  Juch  heir-male^  6?^.)  fignified 

any  thing  it  was  no  more  than  what  was  included  in 

the  firftj  and  then  expreffio  eorum  qUit^tacHe  in/unt  nihil 

^ptratur.     Lord  O^jp^r.  faid,  there  having  been  a 

decree  already  in  the  cafe,  it  jmuft  depend  on  what 

it  was  at  la.W  •,  and   he  was  inclined  to  chink  the 

judges  there,   might  take  it  as  an  eftate-taih    he 

therefore  dire;5led  a  cafe  to  be  made  for  the  opinion 

of  the  judges  of  K*  5.   upon  which  tRKe  judges 

againft  one  held  that  it.wasaaeflrate-taii  (j^)  Though 

P.JFiUiams  fays  the  parties  agreed,  yet  in  (-x  Fez. 

657.)  Lord  Hardwieke  fays>  that  Lord  Ci^tei;^^  thought 

himfi^f  bqynd  (o  agreb  with  the  thret  judges/  and  fo 

And  where  a  teftator  devifed  lands  pQ'  N^  for  bis. 
life,  (r)  and  after  the  deceafc  of  the  faid  JV.  he  de-. 
vifcd  the  fame  unto  the  heirs  males  of  the  body  of  the 
faid  iV,  lawfully  to  be  begotten,  and  his  heirs  for   [  247  ] 
ever;  but  if  the  faid  i\r«  fliould.  happen  to  die  with- 
out fuch  beir-maU^  then  he  devifed  the  lands  to  B. 
^c.    The  queftion  was,  whether  N.  took  an  eftate- 
tail  or  for  life  only  by  the  will  ?  It  was  contended  on 
one  fide,  that  the  teOator  intended  him  only  an  eftate 
for  life,  by.  hia  dcvifmg  it-  to  him  exprefsly  for  life; 
and  then    here  were-fuperadded    words,    bis  heirs 
for  ever  engrafted  on  the  words  heir^zf^ales  i  that 

I     though  ihefe   worcjs   heirs-males    were  in    the  plu*  . 

I     J^aI,  yet  the  fubfcquent   words   his  and  for  default 
of  fuch  /^^/r-wfl/^qualjfied  them,  fo  as  to  make  them 

(f)  In  I  £q.  Abr.  394.  it  is,  by  miftake»  faid^  they  certified 
that  he  took  an  eftate  for  life,     (r)  a  Ld.  Raym.  1437.    Good* 
nghtv.  Pullyn. 
Vol..  I,  ^     P  fignify 


210  CiMingiut  Rmamders 

fignify  the  fame  thing  as  nent  beir-maU  ia  ArtbirS 
cafe^  The  judges^  however^  were  all  unaaiuious  ia' 
opinion,  that  N.  took  an  cfkate-tailj  chat  the  rule 
wz,^  fettled  Jo  firmly  that  it  was  not  to  he  difftaeJ.  They 
held  chat  the  fublequent  words  bis  and  if  he  dies 
without  Jucb  beir-m^le  were  pot  futScient  to*  reftrsio 
ftad  alter  the  operation  of  the  words  heirs  mmkst 
and  fo  qualify  them  as  'Co  make  them  a  defcripcion 
of  the  perfon ;  and  they  all  agreed  chat  the  opcratioft 
of  plain  and  clear  words^  and  a  Jettled  rule  of  iaWj 
ihould  not  be  defeated  or  broke  into  by  umcrtsim  «r 
doubtful  words. 

So  in  a  cafe  before  the  council  in  i730»  {^s)  (at 
which  Lord  Raymond  and  Lord  C.  J.  Eyre  were  both 
[  248  ]  prefent)  upon  an  appeal  from  Barbadoes^  wherein  the 
teftator  devifed  to  L.  for  life  then  to  the  heirs  of  the 
body  of  L.  and  their  heirs,  and  if  (be  died  without 
fuch  heir  of  her  body>  then  over.  This  was  hoideo 
to  be  an  eftate-tail  in  L. 

And  in  a  cafe  before  ftated  (/)  of  a  conveyance  di« 
reded  by  will  to  one  for  her  life,  without  impeach* 
ment  of  wafte,  remainder  to  the  ijfue  of  her  body^  re« 
mainder  oven  Lord  Talbot  faid,  he  (hould  upon  the 
firft  queftion  make  no  difficulty  of  determining  it  an 
eftate-tail,  had  it  been  an  immediate  devife.  Now 
in  this  cafe  the  fubfequent  words  were  iffke  of  the 
body,  inftead  of  heirs  of  the  body^  which  puts  Lord 
Taliot*s  opinion  in  favour  of  the  general  rule^  b  a 

(j)   Morris  v,  Lc  Gay,    cited  2  Burr.   1102.  i  Atk.   249. 

(i)  Lord  Gknorcky  v.  Bofviilc,   Caf.  temp.  Talb.  3.    Supra, 
p.170- 
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v^xj  ftroflg  light,  when  wc  conGdcr  that  the  word 
iffue  ift  not  fo  appropriated  a  word  of  limitation 
as  the  word  heirs^  as  I  have  obferved  in  a  preceding 
page,  {u) 

r 

In  the  eafe  of  TapHlon  and  Voice^  {x)  which  I  have 
before  cited.  Lord  Chancellor  King  agreedj  that  the 
imiimt  was  plain  to  give  an  eftate  for  life  anfyy  with  a 
coatingent  remaindei*  of  the  inheritance,  upon  the 
daufe  appointing  truftees  to  preferve  contingent  re- 
mainders ;  yet  held,  that  this  remainder  was  within 
the  general  rule,  and  muft  operate  as  words  of  limi- 
tation; and  confequehtly  create  a  veiled  eftate-tail  in 

B.  and  that  the  breaking  into  this  rale  would  create   [  249  ] 
the  ntmofb  uncertainty. 

Again  in  the  cafe  c^  Cnl/on  and  Coulfon  in  Chan* 
eery,  {y)  which  was  a  devi/e  to  C.for  life,  remainder  to 
J.  and  B.  and  their  heirs  to/apfort  contingent  remainders 
during  the  life  of  C  remainder  to  the  heirs  of  the  bodj 
of  C  lawfully  begotten*    Upon  a  queftion,  whether 

C.  took  an  eftate-tail  or  for  life,  a  cafe  was  ftated  for 
the  opinion  of  the  judges  of  B.  R.  who  all  certified 
diat  an  eftate-tail  in  remainder  vefted  in  him.— Here 
it  was  the  intent  of  the  teftator  to  give  only  an  eftate 
for  life,  if  he  meant  any  thing  by  the  interpofition 
of  truftees  to  fuppon  contingent  remainders;  for  if 
he  did  not  intend  fuch  an  eftate,  as  might  determine 
by  forfeiture  or  otherwife  in  C/s  life-time,  there  was 
no  room  for  the  eftate  to  trjuftees  during  the  life  of 

(»)  Supra,  p.  235^  (*)  Vide  fiipra,  p.  168.  221.  (ji)  Cool- 
fen  V.  Coalfon,  2  Stra.  1125.  2  Atk.  246.  and  vide  Hodgfoa 
ind  ox.  0/.  Ambrofcj  infra,  p.  272. 
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d  and  unlefs  he  meant  that  the  heirs  of  C  fliouM 
take  by  purchafe,  and  not  by  descent,   there  were  \ 
no  contingent  remainders  to  be  fupported.* 

So  in  a  fubfequent  cafe  ofSayer  and  AJaftemum  in 
[  z^Q  ]    Chancery  in  1757^  before  the  Lords  Commiffionen 
of  the  Great  Seal,  {a)  fVilleSy  Snrftbe  and    ff^ilmU^ 
where  there  was  a  devife  in  the  following  words^  mz, 
^'  And  in  cafe  I  die^  not  leaving  ifiue  born  at  the 
'^  time  of  my  deaths  or  en  ventre Ja  mere^  which  ihall 
*^  afterwards  be  born  alive«  I  do  further  give  and  de* 
*'  vife  after  the  death  of  my  faid  wife,  to  my  brother 
*'  E.  S.  all  thofc  my  feveral  eftates  or  farms  at  i^c. 
**  during  his  naniral  life,  with  power  of  making  any 
"jointure  or  jointures  upon  any  woman  or  women 
*'  he  fhall  marry,  and  after  his  deceafe  to  fuch  child 
'^  or  children  as  fhall  lawfully  be  begotten  by  him, 
"  the  males  however  to  be  preferred  before  the  fe- 
*^  males,   and   they  to  fucceed   according  to  their 
"  births;  and  in  truft  to  preferve  the  contingent  re^ 
---       -  —  J.----  --  -,  ^^ 

.  *  In  the  lail  ediiioo  of  this  eflfa^,  the  aotfaor  cook  occafion  to  i** 
fert  in  a  njte  at  this  place,  a  copy  of  what  he  bad  beeo  inforocci 
was  the  opioion  of  Lord  IfansJUld^  when  Solicitor  General,  npoa 
the  cafe  of  Perrin  and  Blake,  But  his  Lordihip  having  thought 
proper  to  difavow  fuch  opioioD  from  the  bench^  io  the  I^te  eafeof 
HoJgfin  it  Uxor  V,  Jmhroje^  (noticed  in  the  fequci  of  this  effay)  (») 
that  note  is  now  become  improper;  and  the  author  In  jaftificatioo 
of  himfeJf  muft  beg  leave  to  refer  his  readers  to  his  printed  addrefs 
to  Lord  Mansfield  on  that  occation,  and  the  copies  of  opinions  ao« 
nexed  (o  it ;  to  which  he  might  add  fome  0L)iers  whi^h  he  has 
been  iince  favoured  with. 

(a:>  Vide  Doujl.  Rep,  323.  Infra,  272.     [a)  Sayer  if.  Mafterman. 
fi^A  yidc  iamt  c.fe  Ambl.  344. 
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"  fttainders  from  being  barred  during  the  life  of  the 

"  faid  E.  S.     I  do  girc  the  faid  fcveral  cftatcs  and 

"  farms  to  my  dear  friend  Dr.  R.     And  after  the  de-   [  a5i  ] 

•'  ccafc  of  my  faid  brother,  and  on  failurfc  of  ifluc  aa 

"  aferefaid,  I  give  the  faid  fcveral  eftates  and  tarma 

"  to  my  loving  brother  G.  S.  and  ibe  heirs  of  bis  body^ 

"  the  males  baving  preference  as  afore/aid^  and  fuc- 

"  ceeding  according  to  tbeir  hirtbsy  and  tofrefervi 

•*  ibe  contingent  remainders  from  being  barred  during  tbd 

"  life  of  tbe  /aid  G.  S.     7  give  the  faid  eftates  and 

"  farms  to  myfaid^iend  Dr.  R.  and  on  failure  of  iflUe 

*'  of  the  faid  G.  Sl  I  give  the  faid  eftates  and  farms 

"  to  my  faid  niece  Af.  C."— £.  S.  died  without  iffuc* 

The  queftion  was,  whether  G.  S.  took  an  eflate-tail 

or  only  an  eftate  for  life  under  the  faid  will  i ,  And 

the  court  held,  that  the  whole  inheritance  was  not 

veftcd  in  the  truftee  in  this  cafe;  that  he  took  only 

a  defcendible  freehold  during  the  life  of  G,  S.  for  the 

word  eflates  there  meant  only  the  thing  and  not  the' 

intereft,  it  being  coupled  with  the  viord  farms.  That 

by  ii>fercing  the  limitation  to  the  truftee  next  .after 

the  limitation  to  G.  S,  the  cafe  would  be  like  Coulfon 

V.  Coulfon^  with  this  difference,  that  it  wt)uld  not  be 

quite  fo  ftrongi  becaufc  the  eftate  was  not  given  to 

G.  S.  exprefsly  for  life.     They  referred  to  Lord  King^% 

opinion  in  Papillon  and  Voicey  that  the  limitation  to 

truflees   did  not  controul   the  eftate-tail ;    and  the 

Court  declared  that  G.  S.  Was  inticled  to  an  cftate- 

tail. 

In  a  cafe  before  Lord  Keeper  Henley,  {h)  where    f  ^^i  1 
.   one    dcvifed,    after    his  wife's    death    and    failing 

i^L)  King  v.  BurchcII,    \mb.   378.  , 
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ifiiie  of  her  body)  a  mefiuage  &4\  ia  Hmtmt  to  7*  ft 
for  life>  remainder  to  the  ifliie  male  of  ?•  H.  aod  » 
his  and  their  heirs  fliare  and  (bare  aiy^es  and  for 
want  of  fuch  iflue^  to  the  iflue  female  of  %  IL  and 
her  and  their  heirs;  and  for  want  of  fuch  iflue  fio  ^ 
A.  his  heirs  and  affigns  for  ever.    He  al(b  gave  odMr 
.  houfes  at  Maidjlme  to  his  wife,  remaindn*  co  J*  ^ 
(or  life»  and  from  and  immediately  after  the  detcrmi^ 
nation  of  that  eft^e  to  the  ijiii-male  of  the  body  of 
%  H.  and  to  Sbeir  beirsy  and  for  woaC  of  fuch  iBot  CO 
W.  R.  his  heirs  and  afligns  for  ever  i  with  a  proviib 
that  the  bequeft  and  limitation  of  all  the  premifies 
liovited  to  j.  K  and  fuch  ijue-male  and  fana/e,  WMi 
upon  fpecial  confideration^  that  if  J.  H^  ^r  bis  ifie 
or  any  of  them,  fliould  alienate,  mortage,  or  ia^ 
cumber,  or  commit  any  a£t  or  deed  to  alter^  change> 
charge^  or  defeat,  the  bequefts  (they)  fiiould  pay, 
^c.  and  he  did  thereby  charge  the  premiflea  with  the 
payment  of  2000/.  unto  fuch  perfon  or  peribns,  and 
his  or  their  heirs,  who  would,  fhould,  or  ought  to 
take  next,  by  virtue  of  any  of  the  bequefts  or  Jimf* 
tations. 

J.  H.  having  no  fon  buftwo  daughters  who  were 

[  253  ]   heirs  at  law  of  the  teftator^  he  joined  with  bis  faid 

daughters,  in  fufFering  a  recovery  of  the  Mddfi^ui 

eftate.     Upon  which,  the  plaintiff*  brought  his  bill 

for  payment  of  the  2000/. 

In  fupport  of  the  claim,  it  was  argued,  that  7.  H* 
took  only  an  eftace  for  life— it  was  exprefsly  limited 
to  him  for  life,  and  the  fuper- additional  words  of  li* 
mitatlon  (to  the  words  iflue- male)  ftrongly  indicated 
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Us  intendoQ  *^Thac  the  word  ijue  was  naturally  a 
word  affurcba/e;  that  the  intent  was  to  be  coUe6^ed 
from  che  whole  will;  that  in  the  firft  claufe  relating 
10  the  Hw^ont&ne,  which  was  limited  to  the  iffuc- 
tnaie  and  ibeir  heirs,  fian  andjbare  alike,  J.  H.  could 
not,   by  any  conftrudion  be  entitled  to  more  than  an 
eftate  for  life.— That  the  remainders  were  contingent 
to   liTuc-male  if  any,,  in  fce^  if  not,  theh  to  J.  B. 
and  vrere  therefore  deftroycd  by  the  recovery — and 
it  was  faid,  that  if  7«  H.  was  tenant  in  tail,  the  condi- 
tion was  good;  {c)  (oty  though  a  condition  to  re^- 
ftrain  tenant  in  tail  from  fufFering  a* recovery  was  not 
good  %  yet  a  condition  not  to  alien  was ;  chat  it  was 
not  barred  by  the  recovery^  becaufe  it  was  faid^  to 
run  with  the  land. 

On  the  other  fide,  it  was  contended,  that  J*  H. 
took  an  eAate-tail;  that  the  intention  was  plain,  for  [  254  ] 
the  teftator  had  reftrained  the  ijue  of  J.  H.  as  well  as 
J.  H»  himfelf,  from  aliening;  w^iich  would  have 
been  abfurd,  if  he  had  intended  to  give  them  the 
fee :  That  the  provifo  was  againft  law  1  it  was  to  re* 
ftrain  what  was  incident  to  an  eftate-tail,  and  there- 
fore void  (^)-«that  if  not  void,  yet  it  was  barred  by 
the  recovery,  being  a  fubfequent  charge. 

The  Lord  Keeper  after  confideration,  gave  his 
opinion  that  J.  H.  took  an  eftate-tail,  and  that  the 
provifo  was  repugnant  to  the  eftate. 

This,  we  may  obferve,  was  a  pretty  ftrong  cafe;, 
the  limitation  being  not  to  beirs-male,  but  iJue^maU 

(c)  Vide  infra,  3S5.     (J)  lofra,  383,  and  a  vol.  5S. 

P  4  vith 
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» 
with  words  of  limitation  in  fee  fupcradded,  (^)  mtded 

by  the  connection,  in  the  provifo,  of  the  devifc  of 
the  eftace  in  queftion  with  that  of  the  other  cftate, 
which  had  been  limited  to  the  iflTue-male  bis  or  their 
heirs  Jhare  and  Jbare  alike.  -  But  the  extent  of  the  pro- 
vifo  to  the  ifTue  was  very  flrong  againft  their  taking 
in  fee.     And  (houid  it  be  urged,  that  the  implica- 
tion  from  that  circumdance,  might  poflibly   have 
been  fatisF.ed,  by  an  eftate  tail  male,  in   the  iflue 
xr\d\t  ^s purcbq/ers,  inftead  of  an  cftatc  in  feci  the 
^      anfwer  is,   that  would  have  been  either  rejefling  the 
C  "^SS  3    words  their  beir^,  or  reducing  them  by  a  conftru&ivc 
qualification  into  heirs  male;  which   would  at  once 
have  removed  the  only  objeSion^  afforded  by  the  cir- 
cumftances  of  the  cafe,  againft  the  anceflor's  taking 
an  ejlate-tail^  and  have  left  no  argument  for  the  ifliic 
male  faking  by  purcbafe  at  all;  inftead,  as  in  Upright 
and  PearJoHji^f)  of  throwing  the  cafe  open  to  thofe 
ether  arguiuentSy    in   favour  of  the  heirs  &c.  taking 
by  furcba/e,  which  had  prevailed   in  Bagjbaw  and 
Spencer. 

This  cafe  is  cited  2  Burr.  1 1 03.'  as  a  limitation  to 
y.  //•  for  life,  then  to  the  heir  male  of  J.  H.  and  his 
heirs,  and  -for  want  of  fuch  iflue  then  overj  as  re- 
ferred to  in  the  former  edition  of  this  effay;  (g)  but 
the  report, of  it,  fince  made  public,  has  corre£ted  the 
error  of  that  reference, 

(«)  And  vide  Roe  on  demife  of  Dodfon  v.  Grew,  infra,  sS^. 
I  (/)  Vide  fupra,  p.  187.       {g)  And  vide  note  3  l^urnf.  &  E«/^ 

Xep.  145. 

I 

Here 
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•    Here  I  cannot  help  noticing  a  cafe,  though  pnor 
in  time  to  feveral  already  noticed ;  {b)  which  was  a 
rievifc  to  ^.  and  bis  ijfuey  remainder  fo  B.  and   his 
iflGde,  remainder  to  the  beirs  of  A. — A.  died  in  the    . 
life-time  of  the  teftator;  and  it  was  adjudged  by  the 
whole  court,  that  the  heir'  of  A.  took  nothing,  be- 
caufc  the  word  beirs  was  a  word  of  limitation.     The 
words  of  Lord  Chief  Julhce  P«arit^r,  in  delivering 
the  opinion  of  the  court  upon  this  cafe,  are  remark- 
able: "And  thus  (fays  he)  has  the  law  been  long    [  ac6  1 
"  clearly  fettled  as  to  this  point,  ever  fince  Brett  and 
"  Ridgen's  cafe;  (/)  but  on  this  occafion  I  have  been 
"  the  larger  in  delivering  the  judgment  of  the  court, 
"  becaufe  of  fome  late  endeavours  to  invalidate  this 
"  rule;  (i)  which  by  the  way  may  make  it  proper  to 
"  obfervc,  that  the  altering  fettled  rules  concerning 
"  property,  is  the  mod:  dangerous  way  of  removing 
« land  marks/' 

It  is  natural  to  fuppofe,  that  the  reader's  curiofity 
muft  have  been  awakened  to  learn,  upon  what  prin- 
ciples, it  was  pofTiblc  to  get  rid  of  fo  ftrong  afyftem 
of  authorities  as  the  foregoing.  He  might  be  led  to 
the  reflexion,  that,  however  well  old  cafes  did  for 
old  times,  ftill  thofe  cafes  and  ihofe  times  kept  equal 
pace,  and  both  grew  a>itiquated  together?  That 
whilft  in  other  fcicnces  every  age  produces  its  own 

(^)  Goodright  t;.  Wright,  i  P.  W:  397.  Vide  2  Vcrn.  722. 
Free.  Chan.  439.  Strange  445.  ^HoJgfon  v,  Ambrofe,  infra,  272. 
Wbiiev.  White  in  the  Lords,  1782.  1  Brown^s  Rep.  Cane.  219. 
in  note.-  (/)  Vide  Plowd.  341.  (i)  And  vide  cafe  cited,  5  Leon. 
20.  in  Cranmer's  cafe.  And  Wynn  *u.  Wynn,  Vin.  v.  8.  p.  273. 
2E^,  Ab.  360.     5  frown's  Ca.  Par.  361. 

improve* 
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imprarements,  it  would  be  fiogukur  to  tratt  tb^ 
firiefice  of  the  law,  as  the  t)nly  ftationary  brmack  of 
homan  knowkdgc.  He  might,  perhaps,  rccoUca 
the  hudable  ambitition  inculcated  in  the  Uocs^, 


'prcavos  et  qu^nonfecimus  ipji 


Vix  ea  noftra  voco  < 

£  £57  3  Such  refle£Hons  would  prepare  him  to  be  toM, 
that  in  the  cafe  of  Perrin  and  Blake^  the  court  of 
K.  B.  held,  that  precedents  in  general  are  rather  apt 
to  confound ;  that  every  cafe  has  its  peculiar  circum- 
ft^nces,  and  therefore  ought  to  ftand  upon  its  own 
bottom ;  that  wherever  an  old  maiim,  the  policy  of 
which  had  cealed,  could  julUy  be  departed  frotn,  it 
ought  to  be  done  i  and  that  the  remnants  of  aniieiU 
firiRneJs^  were  things  to  be  difcountenanced. 

It  is  true,  that,  in  the  arguments  upon  the  cafe  of 
J^ertin  and  Blake^  it  was  infilled ;  that  feveral  of  the 
cafes,  which  I  have  before  obferved  to  have  been 
cited  in  fupport  of  the  determination  in  that  cafe, 
were  inftances  of  the  words  heirs  of  the  body  having 
been  taken  as  words  of  purchafe;  and  that,  as  to  the 
cafes  cited  in  fupport  of  the  rule,  all  thoie  wherein 
there  was  no  limitation  to  truftees  to  fupport  contio* 
gent  remainders,  were  not  ftridUy  applicable  to  the 
queftion  in  that  cafe;  that  the  intention  was  plain  to 
make  the  heirs  of  the  body  take  by  purchafe  i  the 
cafes  adduced,  wherein  they  had  been  admitted  t9 
take  as  purchafers,  proved  there  was  nothing  contra^ 
ry  to  law  in  fuch  intention,  and  therefore  fuch  intea* 
tioa  ought  to  be  effectuated. 


ii4in6i  Mi  difthtptified.  mi9 

•    But  upei)  this  fort  of  argument,  wc  are  to  abferve,   [  258  ] 
thtt  in  regard  to  the  cafes  whcreia  the  words  biirs  $/ 
the  kody  were  admitted  to  operate  as  words  of  pur«- 
chaicy.  there  is  f^t  one  of  them  that  falis  withih  the 
literal  extent  of  the  fule;  which,  I  conceire,  fuffi- 
cieatljr  appears  from  the  obfervations  I  have  made  ia 
mj  examination  of  thofe  cafes,     Therefbre  though  ic 
was  aoc  UUgal  to  conftrue  the  words  beirs  of  the  hdy 
to  be  words  of  furcbqfe^  in  cafes  that  did  not  fall 
within  the  rule  ofUgal  conftruAion,  which  fays  thejr 
fliall  be  words  of  JimUalhn  i  that  proves  nothing  in 
regard  to  the  UgaUij  of  fuch  conftruAion,  in  another 
cafe  which  wants  every  one  of  the  circum(lances» 
that  took  thofe  cafes  out  of  the  extent  of  that  rule. 
And  as  to  the  cafes,  which  want  the  linlication  to  the 
truftees  to  fupport  contingent  remainders,  not  being 
applicable  to  the  queftion  in  the  cafe  of  Perrin  and 
Bhkei  it  muft  be  allowed,  that  many  at  teaft  of  thofe 
cafes,    contain  ftrong  arguments  of  intention   (as 
ftrong,  as  perh^,  if  not  ftronger  than,  that  of  li* 
tnitiDg  an  eftate  to  truRees  to  fupport  contingent  re« 
mainders)  that  the  btirsofJbe  body  fliould  take  by 
furcbafe ;  and  therefore  fuch  cafes  diredly  apply  to 
prove,  that  in  thofe  cafes  to  which  the  rule  of  con- 
ftruAion  now  under  confideration  extends,  that  rule 
i&  fufficiently  ftrong,  to  controul  the  intention  when 
not  more  decifively  declared,  than  by  a  limitation  to   [  259  j 
truftees  to  fupport  contingent  remainders.     Bcfidcs, 
without  recurring  to  any  other  cafes,  why  were  not 
the  authorities  of  the  cafes  of  Papillon  and  Voice^ 
Oul/on  and  Couljony  Sayer  and  Maflermany  and  ff^rigbl 
V.  Pear/on,  in  every  one  of  which  there  was  a  limita- 
tion 
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tion  to  cruftees  to  fupport  contingent  remaiiKlerS) 
fttfficient  to  rule  the  cafe  of  Perrin  and  Blake  ?     In- 
,  deed  upon  examining  the  matter,  the  limitation  in 
thefe  cafes  to  troftees  to  fupport  contingent  reufainderSf 
feems  to  fet  the  force  of  the  two  arguments  upon 
the  intention,  and  upon  the  teftator^s  being /jm^j  cm* 
cilii,  in  direft  oppoGtion  to  each  other.     For  if  we 
fuppofe  the  tcftator  ^unacquainted  with  the  neceffitf  or 
ufe,  of  limiting  an  eftate  to  truftees  to  fupport  con* 
tingent  remainders  j  it  fcarcely  feems  reafonable,  to 
fuppofe  him  acquainted  with  the  legal  nature  ahd 
force,  of  a  limitation  to  the  besrs  of  the  hdf  afcer  a 
preceding  eflate  for  life :  and  then  as  we  cannot  &f 
he  b  inops  conciliiy  there  exifts  no  pretence,  for  con- 
ftruing  his  words  otherwife  than  according  to  their 
legal  import  and  operation.     Oa  the  6ther  hand,  if 
we  admit  he  did  not  underftand  the  ufe  or  intention, 
of  the  limitation  to  truftees  to  fupport  contingent 
remainders,  but  only  ufed  it  becaufe  he  had  feen  it 
ufcd  in  feme  other  will  or  fettlement;  then  no  par- 
ticular intention  can  be  inferred  from  his  inferting  that 
claufe, 

r  260  1  ^^^  admitting  that  thofe  who  argue  againft  the 
ftria  obfcrvancc  of  the  rule  1  have  been  fpeaking  of, 
fhould  chance  to  have  the  intention  of  the  tcftator  on 
their  fide ;  it.  remains  for  them  to  confider,  whether 
a  rule  of  law,  inviolably  obferved  for  more  than 
three  hundred  years  paft,  can  ever  be  a  decent  fa- 
crifice,  to  the  prcfumptivc  conftruflion,  of  an  indc- 
cermincd  or  illiterate  tcftator's  intention. 

So 
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Sb  long  as  certain  technical  expreffionslhall  be  al« 
lowed  their  fixed  legal  import  and  operation  i  it  will 
be  in  any  man's  power  to  fecure  the  limitation  of  his 
property  from  litigation  and  arbitrary  conftrudion ; 
bj  applying  to  chofe  whole  bufinefs.  it  is  to  be  ac--^ 
quainced  with  the  force  and  import  of  fuch  expref- 
fions.       ^Wherc   any  confiderable  property  is  con-, 
cernedy  a  man's  own  interefl:  in  fecuring  the  e(Fe£fc 
of  his  intention  will  lead  him  to  fuch  a  ftep.     Where 
the  property  is  fo  incQnfiderable,  as  not  to  be  thought 
worth  the  trouble  or  expence  of  fuch  afliftancc,  the 
difpoficion  of  chat  property,  and  of  courfe  the  tefta- 
tot's  intention  with  refpe£t  to  it,  is  lefs  material  and 
momentous.    Some  cafes,  it  is  true,  may  happen^ 
wherein  fuch  application  may  ^accidentally  be  im« 
practicable  i  but  is  every  tcftator  to  be  denied  this 
power  of   efFeduating  his  intention,    becaufe  ac- 
cident may  put  it  out  df  the  reach  of  fome  few, 
and  fome   others    may   want  inducement  to    ufe   [  261  1 
it? 

If  no  technical  exprefTions  are  to  be  exempt  from 
the  operation  of  an  occafionaldi/cretionary  conftru6tion, 
where  is  the  teftator  who  can  make  his  own  will  ? 
The  moft  careful  and  guarded  endeavours  which  a 
tnan  fliall  exert  for  that  end,  will  only  amount  to 
leaving  fome  precarious  inftruftions  behind  him;  the 
force  and  efFeA  of  which,  muft  depend  on  the  difcre- 
tion  or  difpofition  of  thofe,  in  whom  the  power  of 
conftruftion  fliall  be  repofed  for  the  time  being;  it 
i  is  their  difcernment  or  conftruftive  talents,  muft  in 
faft  make  the  will,  of  every  tcftator  whofe  property 
ftall  be  worth  the  cxpcrirpent. 

•       Tht 
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Tht  court  of  King's  Ben«i(i,  in  delieeriDg  th*ir 
opinion  upon  the  cafe  of  Perrin  v.  BUke^   feemed  to' 
lay  a  confidcrablc  ftrcfs  upon  arguments   of  cmv^ 
menct  and  policy.     But  I  muft  confefS)  that  all  which. 
1  have  heard  urged  upon  thofc  grounds^  €o  fatr  from 
,  fupporting  the  judgn^cnt  in  that  cafe,  appears  to  m^ 
to  afford  very  fo!id  reafons  againft  it.     It  was  faid 
that  the  eftabli(bed  diftindion  between  legal  efi^ates 
and  /r^  limitations,  might  be  attended  with  incon- 
veniences, from  the  difficulty  which  fometimes  might 
[  s63  1  ^^^^^  ^"  determining  whether  a  limitation   gives  z 
fmft  only,  or  legal  eftate.     But  this  is  a  difficulty  of 
that  fort  which  rarely^  very  rarely,  has  ever  occurred^ 
and  upon  the  long  eftabliftied  rules  of  conftrudioa 
very  rarely  can  occur.     It  is  impofllble,  indeed^  to 
fay  what  variety  of  new  qucftions,  new  principles  of 
conftruflion  may  introduce;  but  certain  it  is*  that 
whilft  old  diftindtions  between  the  words  creating 
mere  trufis  and  legal  eftates  ftiall  prevail;  for  evejy 
Jngle  qucftion  that  can  arife,  as  to  the  efFeft  of  a  li- 
mitation in  that  refpeA,  at  leaft:  an  hundred  difputes 
muft  arife  about  the  difcrctionary  con(lru£tion  o(  a" 
tellator*s  intent.     In  the  cafe  of  Bagfiaw  v.  Spencer 
the  Majler  of  the  Rolls  clearly  agreed  with  Lord 
Bardwlke^  (/)  as  to  its  being  a  irufi  ejlate:  though 
the  Brft  denied  that  latitude  of  conftrudlion  to  a  trufi 
not  executory,  which  the  other  admitted  upon  the 
icore  of  its  being  a  trujl  and  not  a  legal  eftate. 

It  was  alfo  obferved  in  the  arguments  in  the  cafe 
of  Perrin  v.  Blakcy  that  in  a  commercial  cooDtry,  . 
every  clog  (hould  be  removed  which  tends  to  ob- 

(/)  z  Atk.  246.  570.  577.    Supra,  p.  177. 

ftruft 
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finiA  the  citcuImoa  of  [>ropert]r :  Butj  how  the  dc* 
cifioo  in  queftion  could  be  fuppoited  on  fuch  a 
grouad^  I  am  at  a  lo&  to  apprehend* 

The  cooftrudion  adopted  by  the  court  of  King*9  [  26 i  ] 

Bench^  in    the  cafe  of  Perrin  v.  Blake^  fo  far  from 

unlocking  property,  really  tics  it  up  for  a  longer  pei 

nod,  and  impofes  a  more  JlriS  clog  upon  it,  than  the 

limitations  commonly  ufed  in  marriage-ietclements  ; 

^ere  the  lands  are  ftriftly  fettled  upon  the  huA>and 

for  life,  remainder  to  truftees  to  fupport  contingent 

remainders^  remainder  to  the  wife  for  life,  remain*  l 

der  to  the  firft  and  other  fons  fucceffively  in  tail— • 

For  in  fuch  fettlement,  the  firft  fon  that  attains  the 

age  of  twenty-one  years,  may,  with  the  confent  and 

concurrence  of  his  father,  by  fuffering  a  recovery, 

unfetter  the  cftate,  and  make  a  new  fettlement  upon 

h\s  marriage,  or  other  defirable  occaGon.    But  it  is 

quite  otherwife  in  regard  to  a  limitation  to  the  father 

for  life,  remainder  to  truftees  to  fupport  contingent 

remainders,  remainder  to  the  beirs  of  the  body  of  the 

father,i  if  we  conftrue  the  fubfequent  words  beirs  of 

the  hody^  as  words  of  furcbafe^  giving  a  contingent 

I      remainder  to  the  beir  of  the  body ;  for  then  as  nema 

ifi  b^eres  viventis^  it  is  impofTible  to  fay  who  will  be 

bnt  of  tbe  fatber's  body  till   his  dcceafc;  artd  con- 

fcqucntly  it  will  be  out  of  the  power  of  the  father 

and  eldeft,  or  any  other  child,  to  make  any  fecure 

and  effcdual  difpofition  or  fettlement  of  the  eftate, 

tither  upon  marriage,  or  any  other  the  moftjm* 

portant  or  advantageous  occafioo.    The  inheritance  [  264  } 

I       muft  remain  fufpended  during  the  father's  life ;  and 

though  he  Ihould  have  half  a  fcore  children,  yet 

ihould 
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fliooUl  he  live  to  an  old  age,  and  forvive  them>  tW, 
dilate  cannot  veft  in  any  of  them;  but  may,  perhaps, 
become  the  property  of -fomc  remote  remainder-man, 
ivhofe  name  probably  was  inferted  in  the  willj  only 
to  wind  up  the  general  round  of  limitations. 

Such  a' mode  of  conftruing  wills*  if  once  fully 
eftablilhed,  would  open  an  ahiiofl:  unlimited  power 
to  the  judge,  of  difpofing  of  the  property  of  tcftators, 
\  and  directing  the  circulation  of  it  to  his  own  miftdi 
and  that,  I  take  it,  is  the  only  fenfe  in  which  it  could 
fairly^  be  faid  to  remove  any  clog  upon  the  circulatUn 
^  of  property.. 

If  rules  and  maxims  of  law,  Were  to  ebb  and  flow 
with  the  tafte  of  the  judge,  or  to  afiume  that  (bape, 
which  in  his  fancy  bed  becomes  the  times  \  if  the 
deciGon  of  one  cafe  were  not  to  be  ruled  by  or  de- 
pend at  all  upon  former  determinations  in  other  cafes 
of  a  like  nature;  I  fl\ould  be  glad   to  know;  what 
perfon  would  venture  to  purchafe  an  cdate,  witbo\it 
firft  Slaving  the  judgment  of  a  court  of  jufticc,  rc- 
fpeding  the  identical  title  under  which  he  means  to 
purchafe?   No  reliance  could  be  had  upon  prcce- 
£  f^^5  ]    <3^nts;  former  refolucions  upon   titles  of  the  fame 
kind  could  afford  him  no  affurance  at  all.    Nay  even 
a  decifion  of  a  court  of  juftjce  upon  the  very  identi- 
cal title,  would  be  nothing  more  thatl  a, precarious  - 
temporary  fecurity ;  the  principles  upon  which  it  was 
founded,  mighr,  in  the  courfe  of  a  few  years,  become 
antiquated^  the  fame  title  might  be  agai^  drawn  into 
difpute;  the  tafle  and  fafliion  of  the  times  might  be 
improved  i  and.  on  chat  ground^a  future  judge  might 

hold 
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^d  himfclf  at  liberty  (if  not  confidcr  it  his  duty)  to 
pay  as  little  regard  to  the  maxims  and  decifions  of 
»  his  predeccffor,  as  that  prcdcceffor  did.to  the  maxims 
and  deciiioos  of  thofe  who  went  before  him.     Thus, 
fo  far  from  opening  a  door  to  the  circulation  of  pro- 
perty,  the  prevalence  of  fuch  a  do&rine  muft  prove 
the  moft  effcftual  obftacle  to  it  \  for  men  will  be  very 
i    cautious  how  they  venture  upon  the  purchafe  of  pro- 
'    percy,    the  enjoyment  of  which  muft  depend  wholly 
!    Upon  t\^ch  fluSfuating  temporary  rules  of  conftruftion.  / 

I         Another  plaqfible  ground  advanced  in  fupport  of 
I     ihc  judgment  of  the  court  of  King's  Bench  in  the 
cafe  of  Perrin  v.  Blake^  ftill  remains  to  be  examined. 
It  was  there  laid  down  as  a  principle,  that  the  inten- 
tion of  the  teftator  (hould  be  the  fole  rule  of  con- 
firuftion,  in  all  cafes  of  devifes;  and  that  fuch  in-    [  266  ] 
tcntion  when  explained,  ihould  control  the  legal  im- 
i      port  of  any   term  of  art.     That  a  principle  of  this 
;      nature^  under  certain  limits  and  reftriftions,  does  and 
\      ought  to  prevail,  I  believe  no  one  converfant  in  bur  '„ 
\      laws  will  attempt  to  deny  j  but  that  fuch  a  principle 
has  never  yet  been  admitted,  in  the  latitude*  there 
laid  down,  feems  to  be  proved  beyond  controvejfy, 
j      by  all  the  fcveral  cafes  I  have  before  cited,  {m)     And 
that  no  fuch  unlimited  principle  ought  ever  to  pre- 
vail, may,  I  think,  be  clearly  demonftrated  from  the 
infinite   uncertainty,    inconvenience,    and  vexation, 
which  it  muft  neceflarily  produce*  '  • 

Certain  eftablifhed  maxims,  as  to  the  legal  inciport 
and  cffcft  of  technical  exprcffions ;  will  render  the 

(w)  Vide  alfo,  2  Atk.  S7S»  S7^- 

*  Vol.  I.  ^  decifion 
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deciAon  of  titles  to  property  as  Iktle  dependent  af 
the  nature  of  things  wil!  admit,  upon  the  occafional 
opinion,  humour,  ingenuity  or  caprice  of  the  judge; 
and  arc  therefore  the  moft  proper  and  fure  grounds 
for  titles  to  reft  and  depend  upon.  Titles  fo  founded 
may  be  eafily  and  clearly  afcertained  ;  and  under 
them  a  permanent  peaceful  enjoyment  naay  be  e»- 
ptdltd.  \ 

*  Conftruftion  depending  on,  and  guided  by  certain 

fixed  known  rules,  will  not  be  liable  to  thofe  various 
temporary  influences,  Vhich  muil  neceflarily  have  a 
[  267  ]    fharc  in  dircding  the  difcretionary  decifion  of  any 
court  upon  earth :  no  inducements  can  arife,  no  room 
can  be  left  to  difpute  or  litigate  titles  built  on  fuch 
a  ftable  foundation.     Whereas,  on  the  other  hand, 
the  implied  intention  of  a.teftator  is  at  bcft  uncer- 
tain;   frequently   very  doubtful;    favour,  afFedion, 
caprice,  nay  different  habits  of  thinking,  and  modes 
of  expreflion  in  ditFerent  men,  will  occafion  different 
conftruftions  of  the  fame  will.     Very  often.  Til  ven- 
ture to  fay,  a  teftator  himfelf  would  be  at  a  loft  to    - 
fix  or  expound  his  own  intention,  when  thereafon, 
humanity,  or  ingenuity  of  a  judge,  might  conceive 
it  clear  as  day-light.     Whoever  has  been  converfarit 
in  fettling  the  wills  of  teftators,  muft  often  have  ex- 
'     perienced  the  truth  of  this  pofition  j  and  if  a  teftator 
himfelf  is  at  a  lofs  to  afcertain  or  expound  his  own 
intention,  we  are  certainly  not  to  wonder,  that  other 
men  fliould  differ  widely  in  their  conftruftions  of  it. 
What  reliance  can  be  had  on  a  title  raifed  on  fo  pre- 
carious a  ground  ?  What  fecurity  of  enjoyment  can 
be  expedled  under  it?  Setting  afidc  all  thofe  grounds 

for 


for  differences  in  the  conftrudtion  of  the  fame  wilf^ 
which  may  arife  from  difiisrent  degrees  of  under- 
ftanding,  apprehen(ion»  or  difcernment  in  different 
men;  it  ircercain^  that  different  ambitions,  incerefts, 
party  principles  and  private  connexions,  will  ever 
lead"  men  to  differ  and  difpute  about  the  conftrudion  [  268  } 
of  a  will,  as  well  as  about  any  other  a£k  in  which  thoie 
motives  are  concerned* 

It  is  evident,  therefore,  no  fort  of  reliance  can  be 
had  upon  titles  dcpending^  on  discretionary  con- 
struction, until  they  have  received  the  fanftion  of 
a  court  of  juftice.  A  fuit  commenced  in  one  court, 
in  cafes  which  depend  upon  fuch  conftruilion,  gcne- 
nlly  produces  an  appeal  to  a  fuperior  court;  thusr 
are  vexatious  fuits  continually  encouraged  and  mul- 
tiplied j  innocent  people  perpetually  harraffed ;  and 
eftatcs  fpent  ten  times  over  in  endeavouring  to  afcer- 
tain  the  titles  to  thenn. 

Is  there  any  thing  impolitic,  any  thing  harlh  in 
deciding,  that  the  intention  of  the  teftator  ftiould 
never  befo  far  .indulged,  as  to  control  all  eftablffhcd 
rules  of  conftruftion  P-^Whenevcr  the  conftruftionj 
upon  the  apparent  intent  of  the  teftator,  is  not  con- 
trary to  the  conftruftion  upon  certain  eftablilhed  ^ 
legal  maxims,  refpefting  the  import  of  t6rms  made 
ufe  of  by  him,  fo  far  let  the  apparent  intent  be  the 
guide  in  the  cpoftruftion,  but  not  one  jot  further*  • 
And  wherever  the  terms  of  art  made  ufe  of,  do  not 
taU  within  the  allowed  extent^of  any  eftablillicd  legal 
maxim  refpeSing  their  import  and  opefatiorf,  there 
l«ihe  intent  be  th^ /ole  guide  of  conftrudion;  be-    f  ^fin  ] 

0^2  caufc 
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caufc  there,  a  more  certain  or  better  rule  of  con- 
ftruftion  is  not  facrificed  to  it.  Thcfe  arc  diftinc- 
tions  which  have  long  fince  prevailed  in  our  courts 
of  juftice^  and  which  appear  to  be  founded  in  good 

rcafon,  and  permanent  ufeful  policy. Surely   it  is 

better  that  the  intentions  of  twenty  teXlators,  cVcry 
week^  (houid  fail  of  effed;  than  thofe  rules  fliould 
be  departed  from,  upon  which  the  general  (ccurity 
of  titles  and  quiet  enjoyment  of  property  fo  eflcntialiy 
depend. 

Where,  in  the  name  of  wonder,  can  be  the  conve- 
niencei  where  the  policy^  of  directing  our  attention 
and  folicitude,  to  fubftantiate  the  conjeHural  icten- 
lions  of  the  dead,  at  the  cxpence  of  fo  much  per- 
plexity, ftrife,  litigation,  and  diftrcfs  to  the  living? 
How  much  mofe  rational  and  better  calculated  for 
the  greajt  ends  of  fociety,  is  the  dodlrine  recom- 
mended  by  Lord  Mansfidd  in  the  cafe  of  Doe  and 
Laming^  (ir)  where  his  Lordfhip's  words,  as  reported 
in  I  Burrow'i\o6.  merit  our  moft  fcrious  attention, 
no  lefs  for  the' juftnefs  of  the  obfervation,  than  for 
the  real  importance  and  utility  of  the  advice  they 
.  contain.    "  It  is  to  be'LAMENXEO  (faid  his  Lordfliip) 
**  that  queftions  of  this  kind  have  occafioned  fo  much 

r  ^-Q   1     "  LITIGATION  and  EXPENCE.    The  BEST  way  to  SETTLE 

"  them  is  to  reduce  the  matter,  if  poflible,   to  fomc 

"  CERTAIN  RULES%" 

Indeed,  we  have  the  happinefs  to  find,  that  the 
doftrinc  thus  recommended  by  Lord  Mansfield^  has 
not  failed  of  commanding  the  refpeft  due  as  well  to 
its  own  merit,  as  to  the  abilities  of  the  learned  Judge 

W  Sopra,  p.  235. 
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from  whom  it  proceeded.  It  is  with  plcafafe,  I  re- 
coljcffc  fckne  recent  decifions,' which  I  could  wilh  to 
cite,  nay  dwell  upon,  as  inftances  of  attention  toefia^ 
hiiJbed'vL\ji.z%  ;  but  the  nature  of  my  proTqfled  dcfign 
in  thefe  fhects,  confines  my  notice  to  cafes  immedi- 
ately relative  to  the  fubjcd  I  am  treating  of. 

Thus  in  the  cafe  (^)  where  a  teftator  having  two 

Ions  and  a  brother  N.  who  had  alfo  two  fons,  dcvifcd 

to  hia  eldeft  fon  for  life,  and  after  his  deccafr,  to  bis 

(the  fon's)  eldcR  fon  that  (hould  then  be  living,  and 

if  he  died  without  any  fon  or  fons  to  enjoy  it,  during 

their  lives  (of  which  none  fhould  be  tenants. but  whillt 

they  lived  to  enjoy  it)  that  then  it  fhould  come  to  his 

(that  fon's)  brother  IV,  during  his  life,  and  to  any  of 

his  heirs  male  during  their  lives,  and  n,o  longer;  and 

if  they  died  without  iflue  male  then  to  xh^  heirs-males 

of  the  teftator's  brother  iNT's  fons,  and  to  any  of  their 

heirs-males  during  their  lives,  of  which,  none  of  them    [  271  ] 

were  tenants  any  longer ^  norjhould  it  be  in  any  of  their 

powers  to  Jell^  dijpoje  or  make  away  any  fart  or  the 

whole  of  it;  and  in  cafe  they  all  died  without  iflue, 

then  to  the  tcftator's  next  of  kin — And  by  afchedule, 

publiflicd  at  the  fame  time,  with  the  fame  folemnities, 

and  referred  to  in,  and  by  the  fpccial  verdi«fl  found 

to  be  part  of,  the  will,  purporting  to  be  an  account 

^  how  the  teftator  difpofed  of  his  eftates,  after  noticing 

the  limitations  to  his  fons  and   their  fons,   he  faid, 

*^  and  for  want  i^e.  to  his  brother  N^s  fons^  and  for 

want  of  any  fans  then  over." 

{9)  Kay<8  'v,  Foordc,   2  Black.  Rep.  698. 

0^3  The 
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caufe  there,  a  more  certain  or  better  rule  ^ 
ftruftion  is  not  facrificed  to  it*     Thcfc  a|f  % 
tions  which  have  long  fincc  prevailed  iijr'  -^  % 
of  jufticc^  and  which  appear  to  be  four^   5    ^       _ 
rcafon,  and  permanent  ufeful  policy.^ ^  5*    S*  8*     1l 
better  that  the  intentions  of  twent*^'  ^  ^-  ^  '       v^, 
week,  Ihould  fail  of  cfFcd;  than  J-  ^   %  '?  ^    C-    •'^i 
be  departed  from,  upon  which     ^  %  %   ^    %.  ^ ,    "u* 
of  titles  and  quiet  enjoyment  <^      1^3^'^^      *^ 
dcpcnd.  ^  ^        5  S  <   S    d    '^ 

Where,  in  the  namc-^  ^  f  ^  5'  ^  f  ';  ? 
mence;  where  the  ;)<?/i  ^  ^  ^  ^  6    c^  ^    U* 

and  folicitude,  to  fij.  J  |  .^  J-  ^  ^  '^^   S    -^ 

tions  of  the  dead,  fi  ^  |  {,   5.  ^  '^^ 

'"  t  ^'  ^ 


mended   bv  ^  ^  -  ^^  '^^s  i^^W- 

Laming,  i  ^' '  ^  ^^  ^^^^  g've  him  an 

in  I  5/  '  --it  thereftriaions  afterwards 

nolc^'  teftator,  were  inconfiltent  with  the 

the   ^-     ^^''f"'  ^"^   therefore   void;    and  that  the 
^^      w   having   fuffered   a   recovery,    had    legaHv 
^^/-erd  the  eftatc  tail. 

t  *7o         fi'ere  we  obfcrve,  that  the  teftator's  exprcfs  reftric- 

tioti  of  the  power  of  alienation,  even  aided   by  the 

words  of  limitation,  fiiperadded  to  heirs-males  of  hi§ 

brother's  fons  Off.  was  not  allowed  to  repel  rhe  ope- 

ration  of  the  rule. 

(/)  Vide  cf  ikis  point  in  this  cafe,  fupra,  p.  126. 

is)  And 
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\^^   ^  rVibfcqwnt  cafe  has  fully  cftablilhcd  the 
^   ^    "CxjulfM  and  Ciulfoni  it  was  a  cafe  where 
^^^Cain  Unds  to  truftccs  and  their  heirs,  to 
5^  ^**    Gfter  £.  and  her  affighs,/?r  ^»i/  during 

'^  natural  life  I  ancf  after  the  dctermina- 
"•"atc,  /c  /i&^  uje  of  the  faid  truftees  and 
-'  the  life  of  the  faid  T^,  upon  truft,  to 
've  the  contingent  ufcs  and  eftates^ 
^rom  being  defeated  or  deftroyed; 
*  to  make  entries,  and  bring 
M  require,  but  ncverthelcfs  to 
'  £.  and  her  afligns,  during 

the  rents,  iffuc s,  and  pro-    [  273 

vn  ufe  and  benefit :  and 

40  \  to  the  ufe  and  behoof  of 

,.u  li.  lawfully  iflTuing;  and 

.uc,  then  to  the  ufe  and  behoof  of 

.  and  her  afTigns,  for  and  during  the  term  of 

statural  life^  and  from  and  after  the  determinatfon 

of  that  eftatc,  to  the  ufe  of  the  Jaid  truftees  and  their 

heirs  during  the  life  of  the  faid  C.  upon  truft  to  fupporc 

juid'prefervc  the  contingent  ufcs  and  eftates  thereinafter 

limited,  from  being  defeated  or  deftroyed ;  and  for 

that  purpofe  to  make  entries  and  bring  aftions  as  the 

cafe  Ihould  require,  but  nevcrthelefs  to  permit  and' 

fuffer  the  faid  C  and  her  afligns,  during  her  life,  to 

receive  and  take  the  rents,  iffucs,  and  profits  to  and 

for  her  and  their  own  ufe  and  benefit :   And  from  and 

after  her  deccafe,  then  to,  the  ufe  and  behoof  of  the  heirs 

of  the  body  of  the  Jaid  C.   lawfully  iffuing ;  and  for 

want  of  fuch  iffue,  then  to  the  ufe  and  behoof  of  the 

• 
(^}  Hodgion  aad  Uxor  'v.  Ambrofe.    Dougl.  Rep. 

0^4  tcftator's 
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The  tcftator's  two  Tons  die;d  without  ifluc  male ; 
.one  of  the  brother  N^s  fons  furvived  them,  and 
taking  pofleffion  ^n  the  deccafe  of  the  furviror  of 
.  them,  he  afterwards  fuffered  a  recovery.  And  upon 
a  qucftion  whether  he  took  an  eftate  for  life  or  in  tail, 
the  court  of  King's  Bench  in  Ireland  were  of  opinion, 
that  he  took  only  an  eftate  for  life,     ' 

But  the  judgment  in  Ireland  was  reverfed  by  the 
Court  of  King's  Bench  here  j  and  Lord  Mansfield  on 
delivering  the  opinion  of  the  court,  ftated  the  only 
doubt  to  be,  whether  by  the  words  of  the  will,   the- 
nephew  of  the  teftator  took  any  eftate  by  ioDplication  j 
that  this  doubt  was  removed  by  the  fchedule  which 
r  272  ]    exprefsly  gave  an  eftate  to  the  Jons  q(  the  tcftator's 
brother  JV.  therefore  the  nephew  took  an  eftate  for 
life,  by  implication,  rhus  explained ;  (p)  which  being 
conjoined  with  the  eftate  exprefsly  given  to  his  ieirs* 
matesj  would  by  the  known  rule  of  law,  give  him  an 
eftate  in  tail  male.     That  the  reftridions  afterwards 
impofed  by  the  teftator,  were  inconfiiient  with  the 
eftate  fo  given,  and   therefore  void;   and  that  the 
nephew    having  fuffered   a  recovery,    had    legally 
barred  the  eftate  tail. 

Here  we  obfcrve,  that  the  teftator's  exprefs  reftric- 
tion  of  the  power  of  alienation,  even  aided  by  the 
words  of  limitation^  fupera.dded  to  heirs-males  o(  hi§ 
brother's  fons  Csfr.  was  not  allowed  to  repel  the  ope- 
ration of  the  rule. 

(fi)  Vide  cf  tkU  point  iq  ihis  cafe,  fupra,  p.  126. 

(j)And 
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(7)  Afid  a  fubfeq^uent  cafe  has  fully  eflablilhed  the 
do&rincj  in  Cpul/$n  and  Ciulfon^  it  was  a  cafe  where 
S.  devifed  certain  Unds  to  truftees  and  their  heirs^  to 
the  ufe  of  her  Cfter  £.  and  her  affighs,/i?r  and  durinf^ 
the  tertn  of  ber  natural  life  i  ancf  afcer  the  determina- 
tion of   chat  cftatc,  to  the  ufe  of  the  faid  Iruftees  and 
iheir  heirs ^  during  the  life  of  ihefaidT^.  upon  truft,  to 
fupporc   and  preferve  the  contingent  ufcs  and  eftates^ 
thereinafcerlimited,  from  being  defeated  or  deftroyed; 
and   for    that  purpofe  to  make  entries^  and  bring 
anions  a§  the  cafe  ihould  require,  but  ncverthelefs  to 
pcrcnic  and  fufFcr  the  faid  E.  and  her  afligns,  during 
her  life,  to  receive  and  take  the  rents,  iffucs,  and  pro-    [  273  ] 
fits  thereof,  to  her  and  theFr.own  ufe  and  benefit:  and 
from  and  after  her  deccafe,  then  to  the  ufe  and  behoof  of 
the  heirs  of  the  body  of  the  faid  E.  lawfully  ifluing  j  and 
for  w:mt  of  luch  iffue,  then  to  the  ufe  and  behoof  of 
her  Bftcr  C.  and  her  afligns,  for  and  during  the  term  of 
ber  natural  life\  and  fi*om  and  after  the  dcterminatron 
of  that  eftatc,  to  the  ufe  of  the  faid  trujiees  and  their 
heirs  during  the  life  of  the  faid  C.  upon  truft  to  fupport 
and  preferve  the  contingent  ufcs  and  eftates  thereinafter 
limited,  from  being  defeated  or  deftroycd  j  and  for 
that  purpofe  to  make  entries  and  bring  aftions  as  the 
cafe  Ihould  require,  but  ncverthelefs  to  permit  and- 
fuffer  the  faid  C  and  her  afligns,  during  her  life,  to 
receive  and  take  the  rents,  iflues,  and  profits  to  and 
for  her  and  their  own  ufe  and  benefit :   And  from  and 
afttr  her  deccafe,  then  toithe  ufe  and  behoof  if  the  heirs 
of  the  body  of  the  faid  C.   lawfully  ifluing ;  and  for 

want  of  fuch  iffue,  then  to  the  ufe  and  behoof  of  the 

« 
,  (j)  Hodgton  aad  Uxor  v.  Ambrofe.    Dougl  Rep.  '^ 
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teftator's  own  right  heirs  for  ever.  E.  died  in  the' 
teftaior's  life-time,  leaving  iflue  one  daughter  jB.  who 
furvived  the  teftatrix.  C.  the  other  fitter,  after  the 
teftator's  death,  luffered  a  recovery  of  the  faid  cftatcs, 
and  afterward  marrying,  her  hufband  and  flic  con- 
trafted  for  the  fale  of  the  faid  cftatcs  to  A.  who  de- 
clining to  complete  his  purchafe,  on  account  of  a 
[  274  ]  qucftion,  whether  C.  took  any  greater  eftatc  than  for 
her  life,  under  her  fitter  5.'s  will,  the  vendors  filed  a 
bill  in  Chancery  againft  him,  for  a  fpecific  perform- 
ance of  the  contraft.  (r)  Uptjn  the  hearing  of  the 
caufe,  the  Chancellor  ordered  a  cafe  to  be  ttated  for 
the  opinion  of  the  Judges  of  B.  R. 

Firft,  Whether  B.  the  daughter  of  E.  took  any,  and 
what  eftate  under  the  will  of  S.  ? 

Secondly,  What  eftate  C  took  under  the  faid  will  ? 

The  cafe  being  argued  before  the  Judges  of  5.  R. 
they  delivered  their  opinion,  [s)  that  if  £.  would  have 
taken  an  eftate  tail  in  cafe  (he  had  furvived  tht  tefta- 
trix, they  thought  by  her  dying  before  the  teftatrix, 
it  was  a  lapfed  devife,  and  B.  the  daughter  of  £.  could" 
take  nothing. 

As  to  the  queftion  whether  £.  would  have  taken 
an  ettate  tail,  whatever  their  opinions  might  have 
been  if  the  cafe  were  new,  they  thought,  as  the  cafe 
of  Couljon  and  Coulfon  was  literally  the  fame,  the  prc- 
cife  queftion  ought  not  to  be  again  litigated ;  and 
by  that  authority  they,  were  bound  to  fay,  in  the  words 

(r)  December  1779.         (/J  April  i78o,    Doogi.  Rep.  330. 
*.  .  of 
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:-of  the  certificate  in  th'at  cafe,  that  as  it  appeared  by 
the  ftate  of  the  cafe,  that  there  was,  after  the  deter- 
mination of  the  eftate  for  life  to  E.  a  devife  to  truftees  [  275  ] 
and  their  heirs  for  and  during  the  life  of  E.  they  were 
of  opinion  that\E.  if  (he  had  furvivcd  the  teftatrix, 
would  have  taken  an  eftate  for  life  in  the  premifes  de- 
vifcd  to  her,  not  merged  by  the  devife  to  the  heirs  of 
her  bodyi^  but  by  that  devife  an  eftate-tail  in  remainder 
would  have  vefted  in  the  faid  E. ;  conf(?quently  S. 
the  daughter  of  £.  took  ho  eftate  under  the  will  of 
'    S. ;  but  C  took  an  eftate  for  life  in  all  the  devifed 
premifes  not  merged  by  the  devife  to  tb^  heirs  of  her 
body ;  but  by  that  devife  an  eftate  tail  in  remainder  vefted 
in  the  faid  C.     And  upon  the  cafe  cooling  on  again 
before  the  Chancellor,  his  Lordfhip  decreed  that  the 
contraft  fliould  be  fpecifically  performed  and  carried 
into  execution. 

I  And  upon  an  Appeal  from  the  above-mentioned 
decree  to  the  Houfe  of  Lords,  (/)  the  following  quef-. 
tions  being  put.  to  the  judges :  (u)  Firft  whether  B. 
the  daughter  of  E.  took  any  "and  what  eftate  under  the 
will  of  I?.  ?  Secondlv,  what  eftate  C  took  under  the 
faid  will  ?  The  lord  chief  baron  delivered  the  unani- 
mous opinion  of  the  judges  prcfent,  {x)  upon  the 
firft  queftipn,  that  B.  took  no  eftate  under  the  will  of 
S.  And  upon  the  fecond  queftion,  th^t  C.  took  an 
eftate  for  life  in  all  the  devifed  premifes  not  merged  by 
the  devife  to  the  heirs  of  her  body  j  but  by  that  devife 

(t)  July    1780.  («)   Vide  Dougl.    Rep.   331.   in   note, 

(*)  Vid.  White  V.  White  and  other  cafes  cited  fupra  in  inargin, 
254,  *c.  ' 

an 
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[  2 76  ]    an  e^^e  tail  in  remainder  veftedxn  the  faidC    Whc*e* 
upon  the  decree  was  affirmed,  (y) 

And  in  a  cafe,  where  the  tcftator  devifcd  to  his  wife 
for  life,  {z)  remainder  to  truftees  to  prefervc   contin- 
gent remainders,   and  immediately  after  the   deceafe 
of  his 'wife,  he  gave  the  fame  to  his  daughter  for  her 
life,  remainder  to  the  fame  truftees  to  prejerve  ccuitin- 
gent  remainders  during  the  life  of  his  daughter^  re- 
mainder to  the  heirs  of  her  body  lawfully  begottcii^ 
remainder  to  teftator's  grandfon  his  heirs  and  aflignfty 
•  and  proceeded,  "  //  being  my  wtlLand  meanings  that 
after  the  deceafe  efmy  wife^  my  f aid  daughter  fhall  have 
only  an  ejiate  for  life  in  the  premijfes.     And  that  aftet 
her  deceafe^  it  may  go  to  the  heirs  of  her  body  $  affJ  in 
default  ofjucb  heirs ^  fhould  veft  ip  my  grandfon  and  bis 
heirs ;  -  and  that  my  /aid  daughter  fhall  not  have  at^ 
power  to  defeat  my  intent ;"  And  he  gave  powers'' to  bis 
truftees  to  do  all  necejfary  aUs  to  effeSuate  bis  in- 
tention. 

After  the  deceafe  of  the  wife,  a  bill  being  filed  by 
the  grandfon,   to  have  a  conveyance  made  by  the 
trjuftees,  in  which  the  daughter  (hould  be  only  tenant 
for  life^  with  limitation  to  her  fens  and  afterwards  to 
her  daughters  ip  ftrift  fetilement;  a  demurrer  to  this 
,     -    bill,  on  the  ground  of  the  daughters  being  fcifed  of 
[  ^77  ]    ^  'vefted  efl'ate  t2L\\y  was  allowed.  — Lord  Lougbborou£h» 
in  ftating  the  opinion  of  the  court,  faid,  the  cafe  de- 
pended on  twopointSi  firft  it  was  contended  for  the 

(y)  Feb.   1781.         {z)  Thong  v.  Bedford.     1  Brown  Cane 
Caf,5«3- 

defendants, 
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defendants,  that  the  devifes  were  of  legal  tflatest  cob«> 
fcquently  that  the  truftecs  bad  no  eftatc  to  convey. 
That  if  that  propofition  were  true,  the  confequeoce 
siras  clear,    that  the  demurrer  muft  be  allowed.     Se- 
condly,   That  fuppoGng  them   equitable  eJiateSy  the 
daughter  was  entitled  to  a  vejied  eftate  iailj  confe- 
qucntly   a   conveyance  would  be  nugatory  j  that  the 
feconil  qucftion  involved  the  confideration  of  feveral 
important  cafes  as  Bagjhaw  and  Spencer  and  Garth  v. 
Baldwin.      That  it  was  unneceflary  to  enter  inio  that 
qutftfon,    if  the  former  was  clear.      And  the  court 
were  all  agreed  that  the  eftates  were  legal — that  the 
firft  to  the  wrfc  was  a  clear  legal  eftate,  that  to  the 
daughter,  was  aITo  a  clear  legal  jeftate.    That  after  the 
widow's  unnecejfarilyy  and  after  the  daughter's  necej-^ 
J^rilyt  as  the  parties  thought,  wejrc  introduced  truftecs 
to  prcferve  contingent  remainders,  who  took  clear 
legal  eftates  y«r  autre  vie—thzt  the  fubfequent  words 
went  to  reftrain  the  eftate  of  the  daughter;  how  far  they 
would  operate,  was  a  proper  queftion  for  another  jmxC'  ^ 

tfiftion — that  thby  were  not  ftronger  than  the  words 
that  had  been  ufed  in  other  cafes;  as  in  Rahifijon  v. 
R^binfon^  3  Atk,  736 ;  (tf)  the  giving  an  eftate,  with- 
cttf  impeachment  ofwajle^  or  the  int^rpofing  /r^^^<?j  to 
freferve  contingent  remainders ;    that  as   to  what  was 
contended,* of  the  power  given  to  the  truftees  requir-    r  278  ] 
ing  a  fee  in  them  to  eqable  them  to  efFeft  it,  it  would 
be  going  too  far,  to  enlarge  their  eftates  by  thefe 
words;  it  would  be  to  render  other  words  in  the  will 
ufclcfs';  the  eftates  to  them  for  the  lives  of  the  wUe 
and  daughter,  muft  be  ftruck  out ;  they  could  not. have 
^Itgal  fee  Sind  efi^us  pur  aut7-e  vie  at  once,   in  the 
f^oic  lands.    The  meaning  only  was,  that  they  ftiould 

(«)  And  vide  2  Vcz.  225.   i  Burr,  3JJ.  5  Brown  Pari.  Caf,  278. 

have 
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have  the  powers  incident  to  their  charader  of  iruftd  \ 
to  preferve  contingent  remainders. 

Lord  LougbiorougFs  reference  in  die  above  cafe  to 
Robinfon  v.  Rohinjon^  and  the  cafes  giving  an  eftate 
without  impeachment  o/wajie,  and  interpofing  truftees 
tofreferve  c/)ntingent  remainders  was  very  well  dire<fled; 
for  they  all  clearly  import  or  confirm  the  intention, 
that  the  firft  dcvifee  ftiall  take  only  an  eftate  for  life. 
{h)  Indeed  the  reftriSfed  limitation  to  fuch  dcvifecySr 
Ufe^  expref$ly  fays  as  much ;  and  the  nature  of  every 
tcftumwitary  difpoGtion,  iritrinfically  and  neceilarily 
implies  all  that  can  be  exprcfftd  ip  any  annexed  de« 
claration,  that  the  dcvKetJball  not  have  any  power  to 
defeat  the  tejiator's  intent. 

I  fhall  now  proceed  to  remark,  that  although 
words  of  limitation  grafted  on  the  words  heir  male,  or 
t  279  3  ^^^^  ^f  ^^^  l^ody  in  the  Jingular  number,  may  convert 
them  into  words  o{ purcbaje,  as  in  Archer\  cafe,  and 
in  the  cafe  of  Cheek  or  Clerk  and  Day^  before  cited  j 
yet  thofe  words,  though  in  the  ^ngular  numhcr,  if 
not  attended  with  words  of  limitation  uppn  them,  are 
not  words  of  purchaje.  For  this,'  we  may  recur  to 
Btirley\  cafe  whic^  as  cited  by  Hale^  C.  J.  i  Ventr. 
*30i  (0  w^*  ^  dcvife  to  A.  for  life  remainder  to  the 
next  heir-maUy  and  for  default  of  fuch  heir  male  then 
to  remain  ;  and  it  was  adjudged  an  cftatc-tail  in  /f* 

^So  where  there  was  a  devife  to  R,  (d)  one  of  tfcc 
teftator's  fons  for  ever,  and   after  his  death  to  the 

{c)  And  vide  6  Browo   Caf.   FjltI.   227.  (c)   Borlcy's  cife. 

I  Vtrni   230.         (d)  Welkins  v.  Whiiing.     t  Bulllr.  219.  i  Roll. 
A  or.  836. 
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ieir^fmale  of  his  body  for  ever,  and  for  default  of  fuch 
bdr-male  to  tcftator's  other  fon  j  it  was  held  that  R. 
took  an  cftate  tail.  And  in  the  cafe  of  Paufey  v. 
IsO^cdall  zhavt  cMtfhy  the  heir  took  by  defcenr,  (^) 
thougiV  the  limitation  was  to  4he  heir  in  the  fingular 
auaiben 

And  here  we  may  notice  the  opinio,n  to  the  fame 

cffcdt,  in  the  qafe  of  Gold  v.  Goddard,  2  Jo.^  in.  though 

it  involves  other  points  irrelative  to  the  prefent  pur- 

pofc.  (/)— And  where  an  cftate  was  devifed  to  B. 

and  Jucb  heir  of  her  body  as  fliould  be  livjng  at  her 

deaths,  and  in  default  of  fuch,  the  remainder  over. 

The  court  held,  that  the  limitation  gave  B.  an  ejiate- 

tail  I   that  a  devife  to  one  for  life  remainder  to  the    [  280  1 

heir  of  his  body^  though  in   the  ftngular  number ^  is  an 

cftate-tail;  but  if  the  limitation  were  as  in   Archer  % 

cafe,  to  A.  for  life,  remainder  to  the  heir  of  his  body 

\       \n  the  fingular  number ^  and  to  the  heirs  of  the  body  of 

Juih  heir,  there  A.  would  be  only  tenant  for  life. 

So  in  (Fhife  v.  Collins  above  cited,  (g)  k  was  held, 

that  the  lioiitation  being  to  the  heir-male  is'c.  in  the 

Angular  number,  would  not  aloilc  have  prevented  the 

conftruftion  of  an  eftafe  tail. 

*  * 

,And  where  there  was  a  devife  to  M.  (h)  and  his  wife 
for  their  lives,  remainder  to  the  next  heir-7nale  of  zhc'ir 
two  bodies;  it  was  held  a  devife  in  tail;  for  that 
a  devife  to  the  heir-male  was  a  devife   in  tail,  un- 

{e)  Supra,  242.  (/)  Richards  1/.  Lady  Bergavenny.  2  Vern. 
324.  (^)  Supra,  p.  234.  and  vide  Com.  Rep.  301.  (/->)  Miller 
V.  Scagrave,  Robinfoa's  Gavelkind,  g6.  ' 

Icfs 
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Icfs  there  are  words  of  limitation  fuperadded,  fo  as 
to  bring  it  within  the  rcafon  of  Archer's  cafe,  and 
that  the  words ^r/?,  nextj  or  elJefl  make  no  difference. 

Andin  another  cafe  of  a  dcvifc  to  tcftator's  ddcft* 
fon  for  life,  {i)  remainder  to  his  firft  foij  for  life,  re- 
mainder to  the  right  heirs  male  of  his  body  ;    remain- 
der to  other  fqns  of  ff^.  and  the  heirs  male   of  their 
bodies;  remainder  to  the  teftator's  fon   T.    for   life, 
and  after  to  the  frji  beir-rnaleo(  his  body,  remainder 
[  28,1  ]    over :  the  court  of  C.  B.  held  that  the  words  beir-jmale 
were  to  be  underftood  colledlively,  and  gave  an  cftatc- 
tail  to  7*.  it  being  diftinguifhed  from  Arcber^s  cafe,  hj 
no  limitation  being  fuperadded  to  the  words  Jlrfi  heir- 
male  I  and  the  vford  firjl  fignifying/^  in   order  of 
fucccffion  from  time   to  time.     And   the   court  o( 
King's- Bench  affirmed  the  judgment  or  C.  B. 

Lord  Chief  Juftice  Eyres  in  delivering  the  opinion 
of  the  court  on  the  laft  cited  cafe,   refers  to  Lord 
Coke's  obfervation,   i  Injl,  22.  that  of  all  the  eftafes 
tail  mod  cbardled  and  reftiaincd  that  he  found  in  our 
books,  was  the  efiare  tail,  39  ^Jf.  20,  where  lands  were 
given  to  a  man  and  his  wife,  and  to  one  heir  of  their 
bodies  lawfully  begotten,  and  to  €>ne-/?<f/>  of  that  heir 
cn/j.     And  this  the  Chief  juftice  notices,   as  a  con- 
trad  ftion  to  the  opinion  Lord  Coke  had  before  de- 
livered, I  /»;?.  8,  >.  (/t)  "  That  if  a  man  give  lands  to 
one  and  his  heir  in  the  Angular  nun»ber,  he  hath  but 
an  eftate  for  life,"  and   he   remarks,   that  the  reafon 

(i)  Trollop  1.   TroIIcp,  ibid,  and  Ambh   453.         (i)  Vide 
Harg.  D.  4.  Cc.  Lit.  h.  b. 
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giTcn  by  Lord  Cofe,  that  the  herr  Ihould  take  nothing 

becaufe  he  was  but  Qne^  can  never  hold  $  when  it  is 

con(idered>  that  there  can  be  but  one  heir  at  one  time  \ 

for  heirs  are  to  take  one  after  another  in  a  courfe  of 

dcfcent;  and  there  can  be  but  one  heir  at  once;  artd 

that  there  was  alfo  a  confiderable  authority,  Reg.    [  282  ] 

Ttfi/.  6.  to  that  purpofe  5  (/)  where  there  was  zjci.  fa. 

brought  by  an  ijfue  male  to  execute  a  fine  of  lands, 

granted  to  his  father  and  Jbar^di  mafculo  de  cerpore/uo 

fracreate.     And  that  there  was   no  rcfolution  in  any 

book  or  court  to  the  contrary,  except  in  Shelley*s  cafe 

1  Co.  Rep.  >04,  which  was  only  arguendo. 

That  the  devife  of  the  exprefs  eftate  for  life,  with 
remainder  to  the  next  beirmaley  in  the  fingular  num- 
ber, was  faid  in  the  report  of  Archer'%  cafe,  to  be  the 
reafon  why  the  court  adjudged  it  an  eftate  for  life ; 
but  that  in  no  cafe  fince  that  time,  had  il  been  con^ 
Jiderei  or  underftood  a$  a  refolution  on  that  fingle 
ground  i  but  the  fubfequent  limitation  to  the  heirs- 
male  of  fuch  heir-male,  had  been  looked  upon  as  the 
true  foundation  for  that  rcfolution  :  that  it  was  faid  by 
Hale  I  Vent.  215.  that  a  devife  to  one  for  life,  and 
after  his  deceafe  to  his  heir  had  been  held  a  fee;  for 
heir  is  nomen  colleSiivum ;  but-^r^i^r's  cafe.  Hale  faid, 
was  a  devife  to  //.  for  his  life,  and  after  to  his  (leir 
and  to  the  heirs  of  fuch  heir,  in  which  cafe,  he  laid, 
that  bccaufe  the  words  of  limitation  were  tacked  to 
the  word  heir,  therefore  heir  was  taken  to  be  dejignatio 
prjon^. 

(/)  Vide  Co.  Lit.  12.  a. 

The 
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The  cafe  of  King  v.  Burehel/,  had  it  agreed  with 
what  is  cited  z  Burr.  1 105.  would  have  beep  an  ex- 
[  283  ]  cep^ion  to  the  dodrine,  that  the  word  beir&c.  in  the 
fingular  number  attended  with  words  of  limitation, 
operates  as  words  of  purchafe. — But  the  report  of 
that  cafe,  trom  which  I  have  taken  the  above 
ftatement  of  it,  does  not  warrant  any  fuch  conclu- 
fion  :  nor  does  she  cife  of  Goodright  v.  Pullyn  appear 
to  come  quite  up, to  it;  as  the  limitation  itfclf  there 
was  in  the  plural  number j  though  the  reference  frofli 
the  fupcradded  words  was  in  the  fingular. 

But  if  the  words  be  heirSy  or  heirs  of  ibe  body  &c. 
iviiht  f  Jural  I  in  that  cafe  even  words  of  limitation 
.engrafted  on  them,  if  not  inconfiftent  with  the  nature 
of  the  defctnt  pointed  out  by  the  firft  words,  will  not 
convert  them  into  words'of  purchafe. 

For  this  SheUey\  cafe  is  a  direft  and  leading  autho- 
rity, (iw)     In  that  cafe  Edw.  Shelley  being  tenant  in 
tail,  and  having  two  fons,  //.  and  R,y  and  H.  the  eldcft 
dying  in  his  father's  life- time,  leaving  a  daughter  and 
/  his  wife  enjeint  with  a  fon  j  Edward  the  father  fuffcred 

,  a  common  recovery  to  the  ufe  of  himfelf  for  tern)  of 
his  life,  after  his  deceafe  to  the  ufe  of  certain  perfons 
for  24 years;  and  after  to  the  ufe  of  the  heirs-males 
of  the  body  of  the  faid  Edward,  lawfully  begotten, 
,  and  of  the  leirs-maks  of  the  body  of  fuch  beirs-malts 
[284]  lawfully  begotten,  remainder  over ;  and  after  judg- 
ment and  the  awarding  of  the  writ  6f  ftlfin,  but  be- 
fore its  execution,  Edward  d\td\  and  after 'his  death, 
and  before  the  birth  of  his  eldeft  fon's  fon,  the  writ 

{m)  Shelley's  Cafe,     i  Co.  Rep.  93. 

of 
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ttf  ieifin  wasetecuted.  And  hisyotingeff  (on  R.  ent* 
ter^d  I  and  a  fon  of  the  eldefl:  fbn  being  afterwards 
born^  the  queftiop  was,  whether  hit  entry  upon  hitf 
uncle  was  lawful  or  not  ?  ' 

One  point  in  this  cafe  was,  whetKer  the  words  beirs^ 
males  of  the  body  of  Edward  Shelley  6ff .  being  at- 
tended with  words  of  limitation  to  the  beirs-maUs  of 
the  body  of  Juch  beir -males  ^c.  did  not  make  the 
former^  words  of  purcbafe :  and  in  anfwer  to  whatwasp 
ttrgcdi  in  fupport  of  fuch  a  cOnftrtieiion,  it  Wa^ infifted^ 
that  i(  R.  being  the  heir-male  of  the  body  of  Edward 
at  hid  dfeceafc,  were  to  take  by  purcbqfe^  the  heirs  male 
of  the  iody  of  R.   only^  would  be  inheritable j  and. 
upon  his  death  without  ifTue-  male,  the  lands  would 
reniain  over  to  ftran'gers,  irf  cxclufion  of  all  otberfons 
of  Edward  and  ibeir  ijfue  male ;  which,  as  the   word^ 
were  in  the  plural  number,  beirs-male^  of  the  body  of 
Edward i  would  be  agaiinft  the  very  letter  of  the  deed  %    ' 
for  by  that  means,   the  plural  number  woifld   be  re- 
duced to  tlitjingular  number,  viz.  to  one  heir-male 
of  the  body  of  Edward  only -,  and  foralmiich  as  the 
firft  words  beirs-males  of  the  body  of  Edward  Shelley^    [  285  J 
included  the  fubfcquent  v^ordz  heirs  males  of  ibeir  bo* 
dies,  (for  every  heir  male  of  the  body  of  the  heir 
male  of  Edward  Shelley^  was  in  conftru6tion  of  Jaw, 
an  heir-male  of  the  body  of  Edward  6belley  himfclf) 
therefore  the  fubfeqacnt  words  were  words  declaratory i 
and  did  not  reftrain  the  former  words.     Artd  it  waj 
ultimately  refolved  by  the  Chancellor  and  all  the 
judges  of  England,  except  one  of  the  Conrimon  Pleas^ 
that  R.  came  in,  in  courfc  and  nature  of  a  defcent  3 
Vol.  L  K  '  iKaf 
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that  he  claimr d  the  ufe  hy  force  of  the  reco^rery  and 
of  the  indentures,  by  words  of  limitation^  and  net  of 
furcbafe. 

The  cafe  oiGoodrlgbty.  Pullyn  abdve  dated,  is  an 

inftanceof  the  fame  doftrine  applied  to  wills,  (n) — 

<  And  Lord  Hardwieke  in  the  cafe  of  a  devife  to  R.  A€ 

and  the  beirs  male  of  his  body  and  their  ijites^   held 

that/?,  Af.  took  an  eftate-taih 

Solikewifc  in  fFrigbty.  Pearfon^  {p)  which  I  have 
before  confidercd ;  the  words  of  limitation  in  feif 
fupcraddcd  to  fhe  words  heirs  male  &c.  did  not  pre- 
vent the  conftruftion  of  ancftate  taih 

And  in  a  later  cafe,  (p)  where  the  teftator  devKed 
lands  to  his  nephew,  to  hold  to  him  during  the  rerfD 
[  186  3  of  his  natural  Life,  and  from  and  afcer-his  deceafe  to 
the  ufe  of  the  {JJice-male  of  his  body  lawfully  begotten, 
and  the  heirs-male  of  the  body  o(  fuch  iffue  male^  and 
for  want  of  fuch  iffue  male  remainder  over.  The  de- 
vifee  had  no  iffue  at  the  time— the  court  of  Commoo 
Pleas  held,  that  he  took  an  cftate  tail :  and  one  ju^ge 
faid,  he  thought  too  great  regard  had  been  paid  to 
the  words,  "  heirs  male  of  the  body  of  fuch  ilTue." 

There  may,  poffibly,  be  fome  cafes,  where  the  Ai- 
peradded  words  of  limitation  may  be  admitted  to 
control  the  preceding  words  beirs^  heirs  male  &c. 
though  in  the  plural  number;  when  fuch  fuperadded 
words  limit  an  eflate  of  a  different  nature  to  fuch  beirs^ 

(if>  MinOioll  v.  Minfbull.     i  Atk.  411.         (e)  Supra,  p.  187. 
(/)  DodfoQ  V.  Gr«v.     2  Wilf.  32a. 
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ieirs  male  &c.  from  that  which  the  anccftor  would 
take,  if  thfe  preceding  words  beirs-male  &c.  in  thofe 
cafes  were  taken  as  words  of  limitation. 

As    in  the  cafe  put  by  Anderfon  of  a  limitation  to 
the  uie  of  a  man  for  lifcj  {q)  and^after  his  deceaife  to 
the  ufe  of  his  bein  and  the  beir-femaks  of  their  bodies; 
here  the  firfl  word  beiri  would  have  given  thre  fee  to 
the  anceftor,  if  taken  as  a  word  of  limitation  \  whereas 
the  fubfequent  wordSj  andtbe  heirs  female  of  their  bo*  . 
dies,  grafted  on  that  word  heirs^  could  give  only  ah 
eftate-tail/f/»^/f  to  the  heirs  j  in  fuch  cafes  the  gene- 
ral cffe£t  of  the  firll  word^  heirs  of  the  body  i^c.  feems 
to  be  altered,  abridged  and  qualified,  by /ir^iEr  fubfe-'-    [  28^7  ' 
q>^enc  exprefs  words  of  limitation  annexed  to  them, 
as  cannot  poflTibly  be  fatisfied  by.confidering  the  firft 
words  as  words  of  limitation.     But  we  muft  tak-c  care 
to  confine  this  obfcrvation  to  thofe  cafes,  where  the 
ingrafted  words  defcribe  an  eftate  defccftdible  in  a 
different  courfe,  and  to  different  perfons  as  fpecial  heirs,    . 
from  what  the  firft  would  carry  the  eftate  to,  viz.  to 
males  inftead  of  females^  or  vice  verfa  j  for  where  the 
firft  words  give  an  cftatc*tail  general^  and  the  words  in- 
grafted thereon  are  words  fcrving^'to  limit  the  feej  it 
feems  by  the  general  and  better  opinion,  that  the  an- 
nexed words  of  limitation  are  not  to  be  attended  to,- 
as  may  be  feen  in  the  above  cited  cafes,  o(  Goodrigbi 
V.  Pullyn,  Wright  v.  Pear/on  and  King  v.  Burcbell,  (r) 
where  the  ingrafted  words  limited  the  v/hohfee. 

(^)   t    Co.   Rfp.  95.  b,  aftd  vide  i  Ack.  413,  (jf)  Supray 

p.  146.  i«;.  25i. 
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Indeed  there  does  not  appear  to  be  the  fame  incon^ 
(iftency  in  conftruing  the  firft  words,  which  d-cfcribc 
heirs Jpecialy  to  be  words  oUtmitationy  where  the  fupcr- 
added  words  extend  to  i?^/rj^^»^rtf/j  as  there  is  iw^hcrc 
the  firft  words,  and  thofe   ingrafted  on  them,   dilJin- 
guifh  two  different  incompatible  courfes  ofdefccnt, 
and  would  not  carry  the  eftate  to  the  fame  pcrfbns  j 
in  the  latter  cafe  ic  is  abfolutcly  impoffible,  bjr   any 
[  388  ]   implied  qualification,  -  to  reconcile  the  fuperadded 
words  to  thofe  preceding  them,  fo  as  to  fatisfy   hoth 
by  conftruing  the  firft  as  words  of  limitation ;  whereas 
in  the  former  cafe,  the  fuperadded  words  are  not  r^/r- 
trary  to  or  incctnpatible  with  the  preceding,  but  io 
their  genera)  fenfe  include  them ;  and  there  \%  no  im- 
probability in  the  fuppofiiion  that  they  were  ufed  by 
the  tcftator  in  the  fame  qualified  fenfe  as  the -preced- 
ing; and  then  both  may  be  fatisfied,  by  taking  the 
firft,  as  words  of  limitation. 

There  is  a  cafe  of  an  executory  truft^  (j)  wherein  the 
words  heirs  male  of  the  body  were  conftrucd  into  drift 
^  fettlcment,  which  ought  regularly  to  have  been   in- 

ferted  in  a  former  page. — It  was  a  bequeft  of  perfonal 
eftate  to  truftees,  in  truft  to  lay  out  the  fame  in  land 
to  be  fettled  and  afTured  as  counfel  fbould  advife^  unto 
"  and  upon  the  truftees  and  their  heirs,  upon  truft  and 
to  and  for  the  ufe  of  P.  and  the  heirs -male  of  bis  body 
to  take  \v\fucceffion  and  priority  of  birth,  and  for  de- 
fault of  fuch  iffue  male,  then,  upon  further  truft  and 
to  and  for  the'  ufe'  of  B.  and  the  heirs  male  of  her  iodf, 
to  take  in  fucceffion  and  priority  of  birth,  remainder 

(j)  White  V'.  Carter,  Ambl.  670, 
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OYcr,     And  the  tcftator  ordered  the  truftces  to  pay 
the  remainder  of*  the  intereft  dividends  and  profits,* 
after  dcduding  the  expences  of  the  truft,  until  the 
purchale  or  purchafes  made  to  P.  and  R.  refpcdtively,    [  289  ] 
and  to  their  re/feSlive  forfs  and  ijfue  male,  who  Ihould 
be  re/pcSively  intitled  to  the  rents  and  profits  of  the 
eftatcs  to  be  purchafcd.— Upon  the  queftioil  whether 
the  lands  to  be  purchafed  ihould  be  fettled  on  P.  as 
tenant  in  tail,  or  in  ftridt  fettlement  upon  him  for  life> 
with  remainder  to  his  firft  and  other  fons  in  tail  males 
Lord  Nortbington^  on  hearing,  directed  the  fettlement  ' 
to  be  made  on  Kimfor  life^  with  remainder  to  his  firft 
and  otYitr /ori^  in  tail  male. 

Upon  a  rehearing  I^ord  Camden  was  clearly  of  opi- 
nion to  confirm  the  decree:  and  took  a  diftindtion 
between  the  cafe  where  a  tefliacor  has  given  compleU 
direlHons  for  fettling  his  efiate  with  perfect  limita- 
tions ;  and  where  his  diredions  are  incomplete^  and 
are  rather  minutes  or  inftrudions  ;  in  the  former  cafe^ 
he  faid,  the  legal  exprelTion  fhould  have  legal  eflTeAj 
though  perhaps,  contrary  to  his  intention,  as  in  Garth 
V.  l!umer\  (/)  that  in  the  latter  cafe  the  court  would 
confider    the   intention    and    diretEt  the    conveyance 
according  to  it.     There,  he  faid,  the  intention  was 
very  plain,  the  teftator  direfted  t\it  fettlement  to  be 
made  by  advice  of  counfel,  and  \ti  fuc^effton  and  priority: 
He  meant  fomething  difi^crent  from  an  eftate  tail, 
when  he  wanted  the  affiftance  of  counfcl ;  and  though    r  ^po  ] 
the  words  in  fucceffton  and  priority  might  have  efFcA 
\^  cafe  P.  took  an  eftate  tail  \  yet  they  were  meant  to 

(/)  Vide  Garth  1;.  Baldwin.    Supra,  |86, 
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give  an  iotercft  to  ihtfons  after' the  deadi  of  P*  ;  diat 
the  latter  claufe  put  it  out  of  doubts  he  there  ex* 
plained  his  meaning  by  making  ufe  of  the  words y^n/ 
and  1^^.— This  cafe^  we  obferye^  ranks  amongfl:  chole^ 
where  the  courts  have  proceeded  on  the  diftindion 
between  trqfts  ixicutcd  and  executory  above  createtl 

It  remains  for  me  to  clofe  the  detailed  view  I  )iave 
tal^eni  of  the  feveral  decifions  on  the  rule  in  SbeiUy\ 
.  cafej  with  fome  general  obfervations  drawn   from 
them>  refpeding  the  prefent  extent  and  prevalence 
of  that  rule$  abftraded  from  the  remote  origin  of  the 
rule  itfelfy  at  a  period  and  on  principles^  now  problcr 
matical :  {x)  what  thev  were^  may  be  left  to  the  in- 
vefligation  of  erudite  curiofity,  or  the  reprefen rations 
cff  prolific  ingenuity  i  without  much  concern  to  thole^ 
whofe  only  intercft  in  the  fubjcft,  refts  on  the  calls  of 
their  profeffional  attention^  to  the  pra^ical  applica- 
tion  of  that  rule  at  this  day. 

It  may  naturally  be  fuppoled,  that  a  train  of  re* 
corded  declGonSi  have,  or  ought  ta  have  afforded 
[  291  ]  fome  (ketches  at  leaft,  of  the  general  limits  and  dif-- 
tinAlons»  bounding  and  diredtiog  the  operations  of 
that  rule:  and/o  far  indeed  as  refpeds  limitations  of 
legal  eftaiis^  in  conveyances  by  deed,  its  prefer iptive 
claim  to  controul  feems  pretty  well  eftablifhed ;  nor 
do  we  feem  co  be  at  much  lofs^  as  to  its  fucciimbency 
to  more  prevalent  principles  of  conftruflion  in  mar^ 
page  articles.     But  in  rcfpeft  to  difpoficions  by  wiU^ 

{li)  Sttprai  f*  iSj.         (jr)  Ortkis.ndc  iiipra,  li]* 
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tfttr  conclufions  are  not  fo  well  determined ;  the  diffi- 
culty arif^^  from  the  indeterminate  conftruSive  na- 
ture of  the  iiiftrument  itfelf. 

The  cafes  as  well  as  principles^  tell   iis»  the  con* 

trouling  rule  of  conArudion  in  wills,  is  the  intention 

cxprcflcd,  or  clearly  implied  t    To  concradid):  this» 

would  indeed  be  a  mockery,  a  denial  of  the  import 

of  the  word  will. — On  this  broad  ground  fomc  have 

driven  the  rule  in  queftion  to  a  diftance,  that  would 

in  eflfcdt  reduce  it  to  no  rule  at  all,  by  fubjefling  it  to 

the  controul  of  any  exprcfljon  not  perfc6lly  reconcilc* 

ablc  with  a  pojitive  intention  of  its  admifTion  ;  whilft 

others  have,  with  a  rigid  degree  of  legal  fternnefs« 

infifted  on  an  inflexible  adherence  to  the  rule,  widiouc 

regard  to  any  implicative  contravention  of  its  efitft. 

It  is  obvious  that  neither  of  thefe  dodrines  is  recon- 

cileable  with  tkat  train  of  decifions^  which  muft,  I 

conceive,  be  held  to  have  pronounced  the  law  on  this 

point;  thofe  decifiona  (if  I  do*  not  miilake  chem)    [^93  ]* 

Dcither  bend  the  rule  to,  nor  fupport  it  againft  every 

txpreffion  or  manifeft  indication  of  contrary  intention. 

The  one  would  be  abfolutely  difcarding  it  as  a  ruk 

ofconftruftion  in  wills  j  the  other  would  be  render*- 

log  the  legal  effeft  of  certain  technical  words  in  the 

very  firft  line  of  a  will|  irrevocable  through  the  whole 

fequelofic.  ^ 

The  amphibolous  tendencies  of  cafes  and  prioci* 
pies,  feem  to  coqfptre  in  the  produAion  of  a  quoftion, 
the  folution  of  which  may,  by  profelTional  gentlemen, 
be  truly  termed  the  bic  labor  the  hoc  hpus.  To  at- 
tempt it  with  precifion  feems  vain,  until  we  can  re- 
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iduce  dl  poflible  expreflions  or  indications  of  intra* 
tion,  to  certain  clafles  or  degrees  of  relative  force : 
then  indeed  might  we  afcertain  on  a  ftandard  fc^e, 
what  degrees  of  exprefs  or  implicative  indicfatioos  of 
intention  were  below,  and  what  above  the  controul* 
ing  index  of  the  rule  :  whilft  chat  is  out  of  our  reach, 
.what  can  we  do  more  than  refort  to  fome  general  io- 
ferences^  afforded  by  the  comparifon  of  the  feyerai 
cafes  in  which  the  intention  has  been  allowed  to  con* 
troul  the  rule. — Judge  Blackjione  in  his  juftly  cele- 
brated argument  in  the  cafe  of  Perrin  v.  Blake,  to 
which  I  have  had  frequent  occafions  to  recur,  wa$ 
thoroughly  fenfible  of  the  neceflity  of  fuch  a  refort  for 
[  293  1  ^^^  '^'^^  ground  of  his  argument ;  he  accordingly, 
^  after  fome  particular  obfervations  on  the  feveral  cafef 

in  which  the  application  of  the  rule  had  been  de- 
nied, v^ry  fairly  difmiffcd  them  by  an  arrangement, 
that  (hewed  them  all  inapplicable  to  the  cafe  on 
which  he  was  fpeaking,  ^)  "  all  the  cafes  that  had 
f<  occurred,  he  faid,-from  the  ftatute  of  will*;  to  that 
^*  time  (a  period  of  above  two  centuries)  in  which 
^'  heirs  of  the  body  had  been  conftrued  to  be  words 
.^*  of  purchafe,  were  reducible  to  thcfe  four  heads— 
"  either  where  no  eftate  of  freehold  was  given  to  the 
*5  anceftor,  or  where  no  eftate  of  inheritance  was 
■•/  given  to  the  heir,  or  where  other  explanatory 
•'  words  were  immediately  fubjoined  to  the  former, 
^*  or  laftly,- where  a  new  inheritance  was  grafted  oo 
"  the  heirs  of  the  body  ;  none  i:X  which  was  the  cafe 
*•  upon  which  he  was  then  fpeaking  there  was^ 
55  therefore,  no  authority  from  precedents  to  warrant 
?*  fuch  a  conftruCtion  as  was  then  contended  for— he 

(7)  I  Harg,  Law  Trsdta  507. 
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'*  did  not>  however,  fay,  that  fuch  conftruftion 
*'*  could  never  be  made,  under  other  circumftances 
'^  than  thofe  which  he  had  thep  mentioned,  buc 
*'*  only^  that  he  was  not  then  aware  of  atr^  other  cir- 
'*  cuixiftances  that  could  warrant  the  fame  con- 
f^  ftru£tion  5  at  the  faqne  time,  he  allowed  that  the 
''  fame  conftru6|tion  flight  and  ought  to  be  made,  [  294  1 
^'  whenever  the  intent  of  the  teftator  was  equally 
•^^manifea." 

A  more  fuccind,  clear  and  at  the  fame  time  com^ 

prcbenfive  fummary,    of  the  charadcriftic  diftinc- 

tions  of  thefeveral  cafes  in  which  the  rule  in  Sbelley\ 

caie  has  not  obtained;  can  hardly  be  framed,  than 

what  I  have  hefe  cited  from  Judge  Blaekflone.  I  (hall 

not,  therefore,  attempt  a  more  concentrated  view  of 

the  general  defcription  of  circumftances  that  have 

been   allowed  to  repel  the  influence  of  that  rule: 

how  far    any  more  general  inference  may  be  ex« 

qraAed,  eyen  from  that  view^  muft  be  left  to  further 

inquiry. 

Mr.  Hargrave  in  his  original  and  fpirited  obferv;i-* 
tions  concerning  the  rule  in  Sbetleyh  cafe  {z\  to 
which  I  have  had  occafion  to  refer  in  a  former  page, 
places  the  rule  in  a  new  point  of  view,  by  confider- 
log  it  as  one  of  the  barriers  provided  by  our  law  to 
guard  defcent  from  being  confounded  with  purchafe  ^ 
and  on  this  principle  that  Gentleman's  zeal  purfues 
the  rule  to  an  indexible  degree  of  imperative  con<» 

(x).  1  Harg.  Law  Trafts  574,  575.    Sopiy  p.  116., 
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troul^  wliicb  would  hardly  be  reconcUeablc  with  ths^ 
long  eftabliflied  principles  applicable  to  the  conllruc-t 
tion  of  wills^  were  it  not  for  his  refting  the-adrni(fioa  | 
of  the  rule  on  a  previous  quefiion,  referable   to  the 

t  ^95  ]    tcftator*s  intention.-^ Nothing  can  be  better  founded 
than  Mr.  Hargravels  dodrine;  that  the  rule  in  Sbii*. 
Iiy\  cafe  is  no  medium  for  finding  out  the  intention  o£ 
the  teftators  that  on  the  contrary,  the  rule  fuppofes 
[  the  intention  already  difcovered,  and  to  be  a  fupcr* 
^dded  fuccefCon  to  the  heirs  general  or  fpecial  of  the 
donee  for  life  i  by  making  fuch  donee  the  anceflor, 
Ser minus  or  fiirfs^  from  which  the  whole  generation 
or  pofterity  of  heirs  is  to  be  accounted  9  that  whether 
the  eonveyance  has  or  has  not  fo  cdnftituted  an  eftate 
of  freehold,  w]th  a  fucceOion  engrafted  ,upon  itj  is  a 
previoMs  queftion  which  ought  to  be  adjufted  before 
the  rule  is  thought  of— that  to  refolve  that  point,  the 
ordinary  rules  for  interpreting  the  langHagt^  of  wills 
ought  to  be  reforred  to;  chat  when  it  is  once  fettled, 
that  the  donor  or  teftator  has  ufed  words  of  inherit* 
ance  according  to  their  legal  import,  has  applied 
them  intentionally  to  comprifc  the  whole  line  of  heirs 
to  the  tenant  (or  life  ;  and  has  really  made  him  the 
terminus  or  ancdlor,  by  reterence  to  whom,  the  foc- 
ceinon  is  to  be  regulated ;  then  comes  the  proper 
time  to  infpcft  the  rule  in  Sbelley*^  cafe;  that  then 
too,  it  will  appear,  that  being  confidcred,  according 
to  thofe  views  of  policy  from  which   it  (as  he  fup* 
pbfcs)  originated,  it  is  perfcftly  immaterial,  whether 
the  teftator  meant  to  avoid  the  rule  or  not ;  and  that 

[  ^96  ]  ^^  *PP'y  '^»  ^^^  ^^  declare  the  words  of  inheritance 
to  be  words  of  limitation,  vefting  an  inheritance  io 
the  tcnapt  fpr  life  as  the  anccftor  and  terminus  to  the 
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iieirs»  is  a  mere  matter  ofcourfe.  That  on  the  other 
liand^  if  it  be  decided ;  that  the  teftator  or  dpDor  did 
mot  meaix  by  the  words  of  inheritance  after  the  ellate 
ffor  life»  to  ufe  fuch  words  in  their  full  and  proper 
•fenfe  ;  nor  to  involve  the  whole  line  of  heirs  to  the 
[tenant  for  lile^  and  include  the  whole  of  his  inherita- 

\^c  bloody  and  make  hinn  the  auceftor  or  tirminus  for 
)  t\ve  heirs  %  but  intended  to  ufe  the  word  heirs  in  a  li- 

mitedy  reftridivcj  and  untechnical  fenfe»  and  to  point 
\^  at  fuch  individual  perfon,  as  (hould  be  the  heir  &^« 
i  q£  the  tenant  for  life  at  his  deceafe ;  and  to  ^ive  a 
i  diftinA  eftate  of  freehold  to  fuch  (ingle  heir,  and  to  « 
;  make  his  or  her  eftate  of  freehold  the  ground- work 
for  a  fucceffion  of  heirs ;  and  conftitute  him  or  her 
,  die  anceftor  terminus  and  ftock  for  the  fucceflion  to 
lake  \u  courfe  from ;  in  every  one  of  thefe  cafes  the 
;  premiiTes  are  wanting,  upon  which  only,  the  rule  in 
I  Sbellef^  cafe  interpofes  its  authority  ;  and  that  rule 
\    ^comes  quite  extraneous  matter^ 

\       Mr.  Builer  in  a  pertinent,  inftruftive  note  on  the 

fubjeft  i  (a)  ftatcs  ihe  fcveral  points  of  inquiry,  that 

arife  in  the  difcufTion  of  the  rule.     He  fays,   that  if 

Ac  rule  is  not  pf  fo  very  rigid  and  forcible  a  nature  as 

to  be  u'ncontrouled  by  an  exprefs  declaration  of  the    r  jq^*  "I 

teftator,  of  his  intention  to  give  the  anceftor  an  eftate 

for  life  only,  and  to  give  an  eftate  in  fee  by  purchafe 

to  the  heirs  (^c^  the  queftions  will  be ;  whether  any 

^K\ug  ftiort  of  exprefs  declaration  will  have  the  ef- 

fcfl?  and   if  not,  whether  the  apparent  intention, 

that  the  anceftor  ftiould  have  an  eltate  for  life  only, 

Vill  be  fufficicnt  i  or  whether  the  intention  muft  alfo 

(a)  Bull.  Note  I.    Co.  L!t/376.  b. 
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appear^  that  the  heirs  C^c.  fhould  take  not  as  defend* 
t  Ants  but  as  purcba/ersy  and  how  apd  for  what  eftates  f 

and  how  and  what  eftate  the  heir  may  take  by  law, 
his  anceftor  taking  by  the  fame  inftrument   an  eftate 
for  life  ?  And  after  enumerating  the  three  different 
conftruftions,  of  the  heirs  of  the  body  taking   in  the 
vfual  courfe  of  ftrift  fcttlement  on  firft  and  other  fons 
iucceiBvely  in  tail  &fr.  of  the  cftate  vetting  m  the 
perfon  firft  anfwering  the  defcription,  in  the  rratare 
of  an  abfolute  purchafe  tranfmiffible  only  to  the  heirs 
cf  his  own  bodyCsfr.  and  that  of  its  vetting   in  foch 
perfon  fo  as,  on  failure  of  his  iflue  6fr.  to  veit  in  the 
perfon  anfwering  the  fame  defcription,  as   long  as 
there  are  any  fuch  heirs  ^c.  as  in  Mandeville's  czfe, 
he  obfcrvef,  that  the  two  firft  of  thefe  modes  (from 
excluding  other  heirs  of  the  body  of  the  anceftor  tftan 
the  heirs  of  the  bodv  of  the  firft  heir)  are  not  rccon- 
cAeable  with  the  acknowledged  general  fcope  of  the 
£  99S  ]    teftator*s  intention  $  and  that  if  the  third  was  not  re* 
coacileable  wich  law,  the  devife  muft  be  left  to  its 
leg^I  operation,  and  the  heir  muft  take  by  defcent : 
but  if  the  eftates  under  the  third  conftruftion  were 
fuch  as  the  law  allows;  ftill  there  would  remain^ 
fprmidaile  oijeitisn  to  the  admiffion  of  itj   for,  hj 
a  fcrics  of  adjudications  from  the  lith  of  pdw.  ^»  to 
17th  Geo,  %.  inclufively,  devifes  of  the   nature  in 
queftion  had  been  conttrued  to  veft  the  inheritance 
in  the  anceftor.     That  admitting  therefore,  the  rca- 
fon  or  foundation  of  the  conftruAion  to  be  not  PQ^ 
difcovcrable,  there  ftill  was  great  reafpn  to  contend 
that  it  was  binding  on  the  courts. 

Mr,  Butler  cpTifiu^%  thefe  obfcrvations  to  devifes  of 
tfgaf  0ates  \  and  thqfc  only  which  afford  no  ot\^^ 

argu- 
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irguments  againft  the  admiiTion  of  the  rule  than  the 

toftacor's  apparent  intention,  that  the  anceftor  (hould 

take  only  for  life,  and  that  the  heirs  of  his  body  Ihould 

take  by  punbafe :  for  that  where  an  ulterior  intention 

appeared  from  any  other  part  of  the  will,  that  the 

bheritance  Ihould  veft  in  the  pcrfon  being  heir  of 

the  body  of  the  tenant  for  life  ac  his  deceafe,  and  the  . 

heirs  of  tbe  body  of  fucb  i^rfon^  and  reach  no  further^ 

or  Ihould  go  to  ihc fons  of  the  tenant  for  life  fucccf- 

fively  in  tail  k^c.  there  was  no  rule  of  law  or  equity 

that  ftood  in  the  way  of  fuch  conftrudion  :  It  might,     £  299  J 

Mr.  6«//^r  obfcrvcs,  be  faid /Aj/ brought  the  matter 

to  as    much  uncertainty  as  attended  it  before,   but, 

furely  that  (he  fays)  was  not  the  cafe. 

Highly  as  the  profcfTion  (land  indebted  to  the  emi« 
nent  exertions  of   the   Gentlemen,  to  whofe   able 
!    and  inftruftivc  works  I  have  been  referring  the  at- 
I    tention  of  the  rea'der  j  and  importantly  fuccefsful  ar 
their  endeavours  have  been,  in  tracing,  explaining, 
and  illuflraiing  the  foundation,  nature,  and  extent 
of  the  rule  in  queftion,  and  in  (implifying  or  facili- 
tating its  application,  by  direfting  us  to  the  prin-- 
ciples  that  are  to  regulate  and  limit  it  s  ftill,  the 
very  fubjefl  of  that  application  in  the  inftance'of /5A 
tamentary  difpojitions,  feems   intrinfically  to  involve 
an  infupcrable  obftacle  to  the  attainment  oi  certainty 
in  the  matter  :  the  difficulty,  I  mean,  is  the  un- 
avoidable reference   in  fome  degree  and  (hapc  or 
oihcr,  to  the  tcftator's  intention. 

The  application  of  the  rule,  is  confcfledly  fiib- 
jcficd  to  the  rcfult  of  an  inquiry,  to  be  decided  by 
tie  ordinary  rules  for  the  interpretation   of  wills; 

this 
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chk  is  in  faft,  a  refort  in  the  firll  inftante  to  the  4^ 
.  ioveraih  intetti  of  the  teftator,  which  is  the  lcadifi| 
prPnciple  of  fuch  interpretation.  The  dtfiereooQ 
between  the  inveftigation  whether  the  t^^Ator  inienid 
r  ^oo  }  ^^^  ^^  fhould  apply  oV  not>  and  the  deciding  whc* 
ther  he  intended  fuch  a  fucceflfion  as  would,  in  ict 
own  nature,  abftrafted  from  any  view  of  the  teftator 
in  the  matter,  require  or  attra6t  the  application  of 
^  that  rule,  falls  fliort  of  removing  the  te^ifr^/^  i/f^A; 
attending  the  conftru^tion  of  a  teftator's  meaning: 
the  fhape  of  the  enquiry  is  indeed  changed,  its  poioc 
of  aim  more  determinate,  and  its  courfe  more  direft, 
but  the  intention  of  the  teftator  is  ftill  its  objrd; 
and  it  feems  abfolutely  impofljble  to  difcharge  the 
applicatibn  of  the  rule  from  this  reference  to  the  tcf* 
tator's  apparent  intention,  in  refpeft  to  his  ufe  of  the 
words  beirs^  iSc.  as  comprehending  or  not,  the  wboU 
elafs  of  heirs  defcribed,  without  .exempting  thofc 
words  from  all  fxifceptibility  of  reftridtion,  qualifica- 
tion or  explanation  from  any  other  words  or  exprcf- 
fions  in  the  will.  A  dodrine  which  is  exprcfslf 
negatived  by  thofe  decided  cafes,  in  which  the  ad- 
midion  of  the  rule  has  been  excluded  by  reftriflivc, 
qualifjking,  or  explanatory  expreOions. 

Mr.  Hargrave  indeed, .  in   the  obfervations  I  hvft 

above   referred  to,  (A)  expreffcs  himfclf  intermsi 

which  may  at  firft  glance,  be  thought  to  bearagainft 

the  leading  principle   in   the  conftruftion  of  wills; 

.  when  he  fays,  if  the  party  intailing  meant  to  build 

[  301   1    *  fucccflion  of  heirs  on  the  eftatc  of  the  tenant  fof 

(*)    I  Harg.  Law  Trsfis  562.^577. 

life, 
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Ife,  he  would  apply  the  rule,  even  chough  the  party 

kuld  expre/s  in  his  will  that  the  rvlt  Jbould  noi  be 
liedt  and  that  the  remainder  to  the  heirs  of  the  te<- 
bimat  for  lifey^^tf/^  operate  by  pur  chafe. 

But  upon  examination,  i\\\%  appears  in  effeft  to 
f3e  only  ftriking  the  balance  between  two  incompati- 
ble intentions ;  the  one,  that  the  whole  line  of  heirs 
and  thofe  only  flia)!  take  j  the  other,  that  they  Ihall 
take  by  purcbafe. 

For  the  fuccefCon,  it  fecms,  could  not  be  fixed  to 

the  line  of  heirs  {general  at  leaft)  of  the  tenant  for 

life  in  that  way.     If  it  vcfts  in   the  firft  heir  general 

by  punha/e,  it  cannot  go  in  fucceflion  from  him  to 

fucceeding  heirs  of  the  fame  amejlor^  not  being  hein 

general  of  fuch  firjl  heir^  but  may  eventually  go  to 

ftrangers,  cither  in  defeB  or  exclujion  of  heirs  of  fuch 

ancejlor.  For   if  fuch  anccftor,   be  the  father  or  ex 

forte  paternd  of  the  heir  fo  taking  by  purchafe,  and 

fuch  heir  (hould  leave  no  heirs  ex  parte  paternd,  the   • 

fucceflion  will  be  to  his  heirs  ex  parte  matcrnd.     And 

if  fuch  anceftor  fhould  be  the  mother  or  ex  parte 

.    maternd  of  the  heir  fo  taking  by  purchafe,  the  fuc- 

1    ccflion  will  be  to  his  heirs  ex  parte  paternd  in  prefer-' 

I    eoce  of  his  heirs  ex  parte  his  iaid  ancedor. 

If  therefore,  the  intention  is  once  clear,  that  the  t  201  ] 
;  fucceflion  (hall  go  and  be  confined  to  all  the  heirs  of  ^ 
I  tenant  for  life  ;  the  diredion  that  they  fliall  take  by 
purchafe  J  muft  be  rejedled  for  inconfiftence,  in  order 
to  fix  the  efFeft  of  the  dcvife  to  its  intended  objects. 
This  conclufion  feems  indifputable  in  limitations  to 
the  bein  general '^  but^  pofllbly  fome  doubts  may  be 

con- 
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conceived^  in  regard  to  its  determined  force  in  fimi 
cations  to  heirs  Jpecial  \  feeing  we  have  inftances 
limitations  to  hths Jpecial yt^Cm^iy psrcbqfe^  fubji 
to  a  future  reftrained  courje  of/uccfffion,  through^ 
the  fame  defcribed  heirs  of  the  anceftor  referred  U 
as  would  have  taken  by  defcent  from  the  fame 
celtorl  This  was  the  do^b-int  in  MandevUU 
cafe  {c). 

In  a  limitation  to  the  right  heirs  bf  J.  S.  whhou 
any  antecedent  limitation  t(yj.  S.  himfelfj  it  appean 
that  to  give  the  tftate  to  his  heir  by  furcbafe  w6uh 
not  fecure  and  donfine  the  fucceflion  to  the  whol 
clafs  of  dcfcript  heirs  of  J.  S.  j  but  in  cafe  of  fuch 
limitation  to  the  heirs  c/  the  bo^  of  J.  S.  we  have  feci 
it  might  {d)* 

The  impra(5licability  thcrefbrci  of  preserving  thi 
tranfmiflion  of  the  cftatc  to  the  line  of  inberiS^tUfuc- 
ceilion  from  the  anceftor^  if  the  heir  is  to  take  hf 
furcba/fy  however  incontrovertible  in  the  cafe  of  heirs 
general^  may  be  the  fubjcft  of  a  little  further  con- 
fideration  in  the  cafe  of  heirs  /pedals  therefoltof 
t  303  ]  which,  I  think,  will  (hew  the  fame  concluiion  appfi- 
cable  to  both. 

The  inftances  of  a  limitation  to  heirs  fpeciah  ^^^^ 
ing  by  purchafe,  /o  as  to  go  through  the  whole  line  of 
fuch  heirs,  can  be  authorities  for  ihc/ame  mode  office- 
eejjion  only  in  analogous  cafes  j  confcquently,  if  ^^ 
only  inftances  of  fuch  a  fucceflion  are  confined  to 
cafes  where  the  anceftor  takes  no  ejiaie  of  frcchoM 
Under  the  fame  inftrument,  rhey  afford  us  ho  author 

(f)  Supra,  P.4S.  (J)  Stfpra,  p.  45.  yj. 
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rity  for  a  fucceOion  in  that  mode  where  tkt  anceftor 
does  take  an  cftatc  of  freehold  by  the  fame  inftru^ 
*  inent« — Nay,  would   not  that  very  law  which,  in 
^  cafes  where  the  fpecial  heir  can  take  only  by  purchafe 
for  want  of  any  eftate  in  the  anccftor  to  conned  with 
the  limitation  to  the  heirs,  ftrains  fo  far  towards  a 
defcent  as  to  fupport  the  analogy  in  fuccelTion,  and 
carry  it  through   the  fame  line   of  heirs  under  the 
fretext  of  a  defcent,  would  not  the  fame  law^   I  fay, 
avail  itfclf  of  any  eftate  of  freehold  in  the'anceftor, 
to  avoid  the  neceffity  fpr  fuch  a  fiftion,  and  unequivo- 
cally avow  a  genuine  perfed  defcent  ?  The  law,  it 
fcems,  when  it  allows  the  courfe  of  fucccflion  be- 
longing t,o  a  defcent  in  cafes  where  all  foundation  for 
a  real  de/cent  is  wanting,  does  it  only  through  the 
fiaitious  medium  of  di/uppofed  defcent;  but  where  is 
the  call,  where  the  room  for  znyfucb  re/or t^  in  cafes   [  J04 1 ' 
where  the  foundation  of  a  real  defcent  exifts  in  the 
freehold  taken  by  the  anceffbr?  The  ground  for  fic- 
tion being  abfolutely  precluded,  how  is  the  intended 
fucceflion  to  be  effcftuaced,  but  on  the  fubfifting  bads 
of  a  real  defcent  ?  The   conftraint  of  rcfort  to  ayJzp- 
po/ed  dcfcenty  where  the  principle  of  a  real,  one  is 
denied,  appears  irrcco«ncileable  with  the  idea  of  ^/jT- 
ptnfing  with  a  real  one  where  fuch  principle  txifts* 
The  inference,  if  not  encountered  by  one  fingle  ju- 
dicial decifion  or  opinion  to  the  contrary,  feems  fo 
dircft  and  ftrong,  that  1  am  at  a  lofs  how  we  are  to 
.  deny ^or  avoid   its  conclufive  force,  on  the  point  in 
qucftion. 

But  I  am  not  apprifed  of  any  one  judicial  decifion 

or  opinion  in  fupport  odht  heirs  taking  the  legal  in- 
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heritance  by  purcba/e,  where  the  anceftor  takes  the 
legal  freehold  by  the  fame  inftrument;  unlefs  the/uc^ 
cejfton  is  rcftraincd  cither  by  an  exprefs  direftton  to 
beirs  of  the  /fecial  heir  bimfelfy  as  in  Jrcber's  cafe 
and  others  where  the  word  heir  &c.  (j)  in  thcjingu^ 
lar  number  is  attended  with  words  of  limitation,  or 
elfe  by  words  of  limitation  fuperadded  to  the  ^vords 
beirs  &c.  defcriptive  of  a  different  /pedes  of  heirs  from 
the  firfl  words^  as  in  the  cafe  put  by  Ander/on  i  Co. 
[  3^5  ]  95^"  ^^  ^'^  which  it  is  clear  the  inheritable /uccejion 
is  exprefsly  re/cinded  or  prohibited. 

The  only  cafes,  I  am  aware  of,  wherein  the  heir 
has  taken  the  inheritance  by  purcha/e  in  fuch  a  way 
as  to  pre/erve  the  line  0/  inheritable  /ucceffion^  have 
been,  where  the  anceftor  himfelf  took  no  eftatc  ca- 
pable of  blending  with,  or  being  the  bafis  or  incep- 
tion of  the  inheritance,  as  in  Mandeville^s  cafe,,  and 
other  cafes  of  that  fort  j  which,  as  I  have  obferved, 
fo  far  from  being  any  /ort  of  authority  for  the  heir's 
taking   in  iht  /ame  way^    in  cafes   where  the    an- 
ceftor aftually  takes  an  ejlate  of  freehold^  affords  the 
ftrongeft  grcfund  for  z  direS  contrary  conclufionj  in 
the  forcible  ftretch  of  the  law  in  thofe  cafes,  towards 
a  de/cent^  by  a  fidlitious  adoption  of  it  in  a  partial, 
imperfeft  degree,  where  the  want  of  aay  freehold  in 
the  anceftor,  excluded  the  pofllbility  of  it  in  its  true 
and  complete  ftate. 

Under  this  view  of  the  matter,  may  we  not  fairly 
reft  in  the  conclufion,  that  the  law  will  not  admit  of 
an  heir /pedals  any  more  than  an  heir  general^  taking 

(0  Vide  infra,  283. 
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the  inheritance  hyfurthaje  fo  as  $$  prrferve  tbi  Uneef 
ief cent  from  the  anafior  referred  to,  except  in  cafes 
where  the  anceftor,  to  whofe  heirs  the  limitation  is 
direfled,  takes  no  preceding  efiate  of  freehold  by  the 
fame  inftrument  ?  If  this  be  fo>  there  is  the  fame  [  306  ] 
neceflity  in  both  cafes,  for  the  heirs^king  by  defcent^ 
wherever  the  fucceflion  is  to  pervade  the  whole  line 
of  heirs  &c.  dcfcribed. 

Our  attention  is  next  called  to  fome  obfervations 

of  very  high  authority,  upon  the  application  of  thc^ 

rule  I  have  been  treating  of.    Lord  Chancellor  7*i?i^r- 

Ivuo  in  the  cafe  of  fones  v.  Morgan  above  referred 

to,  (/)  laid  down  fome  ftrong  featured  pofitions^ 

dcfcribing  the  outlines  of  a  diftindion,  applicable  to 

all  the  cafes  in  which  that  rule  had  been,  or  can  be  * 

agitated.     His  Lordfliip  drew  an  inference  from  all 

the  cafes,  that,  where  the  eftate  is  fo  given,  that  after 

tbc  limitation  to  thefirfi  taker y  {^g)  it  is  to  go  to  every 

ferfon  who  can  claim  as  heir  to  the  firft  taker,  the 

word  bflrs  muft  be  words  of  limitation — That  all 

heirs  taking  as  heirs  mud  take  by  defcent.     In  cafes, 

he  faid,  where  he  could  bring  it  to  the  point,  that 

the  tcftator  by  the  word  heirs  meant  ift.  ad.  3d.  and 

^thtr  fonsy  there  he  would  change  the  words  of  the    ^ 

villj  but  in  the  cafe  before  him,  he  thought  the 

Wrd  heirs  was  the  very  thing  meant.— Suppofe,  faid 

his  Lordihip,  William  had  had  a  fon,  which  fon  had 

had  a  fon  and  died,  leaving  Sir  William  the  teftator, 

the  cldeft  fon  of  the  fon,  would  have  been  heir :  If 

there  had  been  a  title,  he  would  have  taken  it;  buc   [  3C7  ] 

(/)  Supra,  p.  ao2.       {g)  1  Brown  Caf.  Cane,  a  18,  219. 
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the  eftal^  if  the  words  had  been  words  oifwnbafe^ 
muft  have  gone  to  the  fecond  fon  i  the  devife  to  the 
firft  fon  being  a  lapfed  devife,  like  the  caiie  of  WTnU 
and  Whiie\  (A)  but  Sir  William  Morgan  meant  the 
eftate  to  go  to  whoever  jhould  be  heir. 

The  Chancellor  thought  the  argument  immatc* 
rial,  (/)  that  the  tcftator  meant  the  firft  eftate  to  be 
an  efiate  for  life.  He  took  it,  that  in  all  cafes  the 
teftaror  did  mean  Jo.  He  rcfted  it  upon  what  the  tcf- 
tator  meant  afterwards  \  if  he  meant  that  every  other 
ferjon  who  fiould  be  heir^  Ihould  take,  he  then  meant, 
what  the  law  would  not  Juffer  him  to  give,  or  the  heir 
to  take  zs3Lpurcbafer.''-Hh  Lordfliip  faid,  that  in  con- 
verfing  with  a  great  authority^  he  afked  what  would 
become  in  the  cafe  ftated  of  the  grandfon ;  that  the 
anfwer  was«  he  fhould  take  as  heir.  Lord  Tburlow 
obfcrvcd,  he  knew  be  might;  but  then  he  muft  take 
by  dejcent.  All  foffiblc  beirs^  he  faid,  muft  take  as 
heirSi  and  not  as  purchafers;  that  in  all  cafes  where 
the  limitation  is  of  an  eftate  of  freehold  t(f  a  man. 


*  ♦  Wordf  of  pwrelSafe  here,  Lord  Tburhio  evidently  meant,  \m 
the  fcofe  of  a  limit  at  iott  lo  firft  and  other  fons  of  William  facceifiveljr 
in  tail  male,  in  which  cafe,  the  devife  to  the  firft  fon  being  lap(ed 
by  his  death  in  the  teftator't  life  time,  that  to  the  fecond  fon  myft 
have  taken  place^  -in  exclufion  of  the  iffue  male  of  the  firft  fon  ac- 
cording to  the  cafe  xthxtt^  to.  1  have  here  dated  the  ChancclAr 
as  fpeaking  of  the  death  of  a  firft  fon  of  William  in  the  life-time  of 
Sir  William  the  teft^tvr^  which,  doubtlefs  mnft  have  been  the  in- 
tended expreffion  ;  though  the  printed  report  referred  to,  ikys  life- 
time of  William^  (who  was  the  firft  taker)  in  (lead  of  Sir  tnUiam 
(who  was  the  teftator.) 

{b)  1  Brown  Caf.  Cane.  2x9.  in  note,     (r)  Ibid.  22cx 

and 


aiid  afterward^  to  his  heirs  (^c.  (whether  gener^d  (kr 
fpecial)  fo  as  tcr  give  it  to  the  heirs  as  a  dmonUnatian 
or  clajs^  the  heirs  fhall  be  in  by  defcent^  and  mt  by 
fUTcbafe.  And  that  the  cafe  ilated  by  Anderfon  in 
Sbtllif%  cafe  of  a  limitation  to  the  ufc  of -^.  far  life^ 
remainder  to  the  ufe  of  his  heirs,  and  of  their  biirs 
female^  {It)  was  the  only  one  to  the  contrary,  and  in 
that  cafe,  the  word  beirs  mud  be  a  defcripcion  of  the 
perfons,  in  order  to  let  In  the  limitation  to  the  btirs 
female. 

Now,  if  the  inference  I  have  drawn  from  the  very 
operative  tendency  of  the  law  to  hereditary  defcent, 
in  its  mode  of  approaching  it,  where  the  requifite 
ground  for  its  perfedt  accomplilhment  is  wanting,  be 
juft;  if  from  fuch  premifes,  unoppofed  by  any  fingle 
repugnant  dcciGon  or  judicial  opinion,  the  conclu- 
fion  that  the  capacity  of  an  heir  to  take  the  inheri* 
\2XiZt\yf  fur  chafe  ^  fo  as  to  tranfmit  it  through  the 
Jame  line  as  by  defcent ^  is  confined  to  tbafe  cafes  only 
where  the  anceftor  takes  no  eftate  of  freehold,  be  fufB- 
ciently  founded.  Lord  Thurloiv'%  doftrine  embraces  [  309  ] 
the  fubjeft,  to  the  full  extent  of  hisv  exprcflion*  For 
then,  wherever  the  anceftor  takes  the  freehold^  the  in- 
heritance will  not  go  to  all  the  heirs  &c.  in  the  courfe 
of  inheritable  fqcceiTion,  unkrfs  by  an  actual  defcent.. 
And  confequently,  if  after  the  firft  taker,  it  is  to  go 
to  every  per/on  who  can  claim  as  heir  to  bim^  the  in- 
tended fucceflion  can  only  be  efFc6tuated  by  taking 
the  words  heirs  fcfr.  as  words  of  limitation.  If  after 
him  all  beirs  ^c.  are  to  take  as  Juch^  that  is' as  an-^ 

(i)  Ibid.  aai. 
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Jeering  thai  defcription^  they  can  only  take  by  dc- 
fcenc.  If  the  law  will  not  admit  of  all  foffible  heirs 
6fr.  taking  the  inheritance^  after  its  inception  hj  a  free^ 
hold  in  the  anceftor^  othcrwifc  than  by  de/cent^  it  fol- 
lows^ that  wherever  the  limitation  to  the  heirs  ©V- 
after  a  freehold  to  the  anceftor,  is  admitted  to  reach 
the  whole  denomination  or  clajs  of  heirs  defcribed,  they 

.  mud  take  by  defcent  and  not  by  purchafe. 

Indeed,  if  we  confider  the  freehold,  what  it  in 
truth  is,  z  portion  of  the  inheritance  \  the  rule  fays  no 
more  than,  that  you  ihall  not  apportion  and  divide 
the  inheritance,  between  the  anceilor  and  a  line  of 
fuccefibrs,  claiming  under  a  denomination  belonging 
to  them,  only  as  his  reprefentatives  to  an  inheritable 
'  eftate  derived  from  or  under  him. 

r  ^lo  ]  This  delineation  of  the  rule,  comprehends  two 
difcriminating  lines,  whofc  concurrence  feems  to  de- 
cide its  application ;  the  one  is,  that  the  perfon  to 
claim  the  inheritance  after  the  anceftor^  is  to  claim  as 
heir  &c.  that  is,  eo  nomine  and  under  that  dejcription 
whoever  fuch  perfon  may  be  j  and  the  other,  that 
the  efFeft  of  the  limitation  is  not  confined  to  the  per- 
fon {ofirfi  claiming,  or  his  reprefcnutives  as  fuch  of 
any  defcription ;  but  dir.efled  equally  through  all  other 
perfons  fucceflively  anfweiing  the  fame  relative  de- 
fcription of  heirfhip  general  or  fpecial,  to  the  ancejlor 
referred  to ;  and  intitling  them  eo  nomine  or  in  that 
charaSer  only.  It  is  evideqt,  that  the  firft  branch 
of  this  diftinftion  will  exclude  all  thofc  cafes,  where 
the  words  heirs  of  the  body  fefr.  are,  by  other  words 
of  reference  or  qualification  explained  or  reflrained 

to 
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to  tbefenfe  oifirfl  and  oiber/ons  6?f.  as  in  fTalker  v. 
Sntnv-^UJk  V.  Gray  and  others  of  that  defcripcion  ; 
equally  with  the  cafes  of  marriage  articles  and  exe- 
cutory trufts,  wherein  a  (imilar  conftruftion  has  pre- 
vailed; as  well  as  all  thofe  wherein,  on  account  of 
words  fubjoined,  the  pcrfons  to,  take,  cannot  take  as 
b^irs  or  by  virtue  of  that  defcription  by  reafon  of  the 
difiribuiive  diredlion  zmongll/everal  not  conjliiuting  an 
beir^  or  as  tenants  in  common  or  in  fome  other  mode 
irreconcileable  with  the  courfe  of  a  defcenc  as  in  Doe 
V.   Laming  and  others  of  that  fort;  together  with 
ihofc  where  the  defcription  is  diredled  to  a  pre/ump-    [  311  3 
five  heir  in  the  life-time  of  the  anceftor,  as  in  "  Bur- 
cbett  V.  'Durdant'*  and  others  of  that  clafs.    Whilfl-  the 
latter  branch  of  the  diftindlion,  excludes  all  thofe 
cafes»  wherein  the  import  o(  the  words  heirs  &?r.  in 
the  fingular  number,  is,  by  annexed  words  of  limi- 
tation, confined  to  the  ^r/?,  next^  or  one  individual 
beir  bfc.  and  his  heirs  (£c.  or  to  fucb  heir  idc.  for  life: 
as  in  Cheeke  v.  Dayj  Archers  cafe,  IVhite  v^  Collins 
and .  others  of  like  complexion ;    as  well  as  thofe 
where  the  words  of  limitation  fuperadded  to   the 
words  heirs  f£c.  denote  a  different  fpecies  of  heirs 
from  that  defcribed  by  the  firft  words :  as  in  the  cafe 
put  by  Anderjon  in  Shellef%  csSt.     hi  the  fame  time> 
that  it  admits  all  thofe  cafes,  where,  though  the  tcf- 
taior  inferts  truftees  to  fupport  contingent  remain- 
ders, as  in  Papillon  v.  Voice,  Coulfon  v,  Couljon^  Sayer 
v.  Majierman,  IVright  v.  ,PearJony  Perryn  v.  Blake^ 
Amhroje  v.  Hodgfon  &  Ux.  and  Jones  v.  Morgan,  or 
even  proceeds  to  impofe  a  reftriftion  againft  aliena- 
tion, as  in  Leonard  v.  Earl  o(  Sujfex  (fuppofing  it  had 
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been  an  cttztc  executed)  Perryn  ▼.  Blaki  and  fb&Hg  v. 
Bedford^  or  to  rcftrain  the  fucceflive  heirs  ^c.    to 
eftates  for  life,  as  in  Hayes  v.  Foorde-,  yet  he  docs 
nojc  fix  on,  or  ftop  at  any  particular  heir  &c.  and  his 
heirs  &c.  nor  point  at  a  ftrift  fcttlemcnt,  on  firft  and 
312  ]    other  fonsj  but  appears  to  have  the  whole  line  of  heirs 
&c.  equally  in  the  extent  of  his  contemplation  ;   and 
only  attempts  to  reftrain  the  interefts  or  powers  of  the 
firft  taker,  or  any  of  his  heirs,  to  liniits,  by  law  in- 
compatible with  the  direlled  and  intended  Jucceffion 
through  the  whole  clafs  of  heirs  &c. — A  detailed  ap- 
plication of  this  diftinftion,  to  all  the  particular  cafes, 
would  be  too  prolix  for  this  place.     I  ftiall,  there- 
fore, leave  it  to  the  induftry  of  the  reader;  who,  if 
fufficicntly  interefted  to  make  the  experiment,  will, 
I  am  confident,  find  ample  recompence  for  his  pains, 
in  the  fuccclTs  of  it. 

The  above  didindlion  agrees  in  effed):  with,  and 
brings  us  to  the  fame  conclufion,  in  refpeA  to  the 
application  of  the  rule,  as  the  principles  laid  down 
in  more  general  terms  by  Mr.  Margrave i  a  concur- 
rence to  which  that  gentleman  alludes,  when  he  &ys 
(in  the  obfervations  above  referred  to)  that  bis  no- 
tions, about  the  rule  in  queftion,  fubftantially  appear 
jirgreat  meafure  to  accord  with  tho/e  attributed  to  a 
living  judge  of  equity  of  the  firft  rank  and  diftinc- 
tion.  (/)     That  at  Icaft,  it  might  be  collcfted  from 
the  printed  report  of  his  judgment  in  the  great  cafe 
of  Jones  V.  Morgan,  in  its  latter  ftage,  that  his  gene- 
ral impreflions  of  the  rule  were  not  unfimilar  to  thofe, 

(/)  I  Hcjg.  Law  Traa  555. 
_  whicl^ 
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which  it  was  his  (Mr.  Hargravii)  intention  to  ftate   [  313  J 
and  infift  upon  in  a  nnore  particular  manner. 

Mr.  Hargrave's  obfcrvation,  that  where  it  is  once 
fettled  chat  the  donor  or  teftacor  applied  the  words 
tBieniianally  to  comprize  the  whole  line  of  heirs  to  the 
tenant  for  life,  the  lule  muft  apply  of  courfej  fuppofes 
the  concurrence  of  thofe  lines  of  diftindtion,  which 
are  contained  in  Lord  Tburlow's  poHtions^  to  exiQ: 
in  the  c^k  falling  under  that  predicamenL     But  a 
direft  application  of  ihoje  lines  tbem/elves  feems  to 
.  afford  us  a  fair  medium  for  fettling  the  teftator's  pre* 
fumable  intention,  in  his  ufe  of  the  words  heirs,  &r.  i 
and  to  reduce  the  inquiry,  refpedting  the  admiflion 
of  the  rule,  to  two  firaple  queftionsj  viz.  Is  the  li- 
mitation to  the  heirs  &?r.  fo  calculated  and  diredted, 
that  the  perfon  claiming  under  it,  mud  intitle  him* 
fclf  merely  under  the  dejcripiion  of  heir  of  the  fpecies 
denoted  by  the  words  in  their  technical  fenfe  ?    And 
if  fo,  is  there  any  thing  to  reftr^in  the  fame  words* 
from  equally  extending  to,  and  comprehending  all 
other pfir/ons  fucceffively,  anfwering  tbe/ame  de/cripHoHy 
or  from  intitling  them  alike  under  it  and  eo  nomine 
only?    A  negative  anfwer  to  either  branch  of  this 
I     enquiry,  fecms  to  exclude  the  application  of  the 
!     rulcj  whilft  an  affirmative  one  io  botb^  will,  accord- 
ing to  the  grounds  I  have  been  endeavouring  to  ex-    [  314  ] 
plain,  bring  the  cafe  diredly  within  it. 

And  if  fuch  an  affirmative  refolution  of  this  in- 
quiry, be  allowed,  (as  I  think  it  fairly  may)  a  fuffi- 
cicnt  criterion  of  the  tcftator's  intention  to  comprifc 
fhc  whole  line  of  beirs  i^c.  of  the  firft  takers  then,  it 

affords 


266  Contingent  RemdinderSx 

afibrds  us  that  anfvver  to  the  previous  qucftion  re- 
ferred to  by  Mr.  Hargrave,  which  immediately  opem 
the  door  to  the  rule^.  upon  the  principles  laid  dowo 
by  that  gentleman. 

.   Under  fuch  a  coincidence  of  authorities^    bearing 
to  the  fame  conclufion,  we  might,  perhaps,  be  ju& 
lied  in  referring  the  application  of  the  rule  in  SM- 
ley's  cafej   to  the  teft  of  the  inquiry  1  have  ftated ; 
without  further  folicicude  about  the  teftator's  pojjihk 
or  problematical  intention;   which,   thofe   who  have 
been  moft  converfant  in  preparing  or  fettling  wills, 
too  well  know  is  frequently  inexplicable  by  a  teftacor 
himfelf  even  on  points  not  in  the  lead:  implicated 
with  technical. learning;   bur,   upon  technical  qucf- 
tion^,  fuch  as  that  refpeAing  the  rule  in   Sbellefs 
cafe,  how  are  we  to  afcribe  any  intention  at  all  to  the 
tcflator,    that  fuch  fuch  lulcjbiuld  be  rejeSled  or  ad- 
mitted}    Can^a  teftacor  be  fuppofcd  to  entertain  airf 
meanings  in  regard  to  a  rule,  to  which  he  is  a  perfc6k 
[  Z^S  ]    ftranger?     A  fubjeft,  which  never  entered,  or  could 
enter  his  contemplation;  a  point  of  which  he  never 
had  any  conception  or  idea  at  all  ? 

The  queftion  in  its  true  (hape  is,  whether  the  dij^ 
fojitions  which  the  teftacor  appears  to  have  intended 
are  incompatible  or  not,  with  the  admiflion  of  the 
rule.  And  the  refolution  of  this  queftion,  if  left  to 
the  refult  of  that  enquiry,  to  which  I  have  endea- 
voured to  refer  the  admiflion  or  exclufion  of  the  rtile 
in  Shelley's  cafe,  will  never,  I  believe,  be  (o^^^ 
much  at  variance,  with  the  prefumable  fcope  of  the 
teftator's  general  Intention;  notwichftanding  his  hav- 
ing, 
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ing,  in  exfrejicn^  confined  the  firft  taker  to  an  efiate 
f^rlife. 

If  the  tcftator  meant,  according  to  the  terms  of 

the  propofition,    that  the  pcrfon  who   (hould  take 

after  the  tenant  for  life,  fhould  be  any  per/on  indifcri- 

minatcly  anfwering  the  defcripiion  of  heir  bfc.  of  (uch 

firft  taker,  and  entitled  only  in  re/peS  o(  fucb  defcrip^ 

Hon  5   and  that  all  other  per/ons  fucceflively  fucceed- 

ing  to  the  fame  defcripiion  (hould  eo  nomine^  and  by 

virtue  only  of  fucb  relation  to  the  auceftor,  equally  fuc- 

ceed  to  the  eftate;  it  follows,  that  he  could  not  have 

any  particular  object  of  attention  among  all  this  un- 

known  clafs  of  fucceffors  \  much  lefs  any  preference  of 

any  one  of  thcm>  to  that  fiock  or  fource  from  which    [  316  \ 

his  bounty  reaches  them,  only  by  emanation  as  it 

were. 

The  difpofition,  in  its  progrefs  ta  heirs  t3c.  at 
large,  is  only  a  modified  extenfion  of  the  gift  to  the 
anceftor;  the  immediate  and  fole  known  objeft  of 
the  teftator*s  favour,  in  relation  to  whom  alone  the 
[eventual  ulterior  takers  can  bring  themfelves  within 
the  track  of  his  notice  :  What  ground  have  we  then 
to  afcribe  to  the  teftator,  any  impuUe  of  diftindion, 
among  fuch  equally  unafcertaincd  acccflbry  objcfts 
of  his  view?  What  pretence  for  inferring  any  fuch 
preference  of  any  one  individual  of  them,  to  the  refl:, 
and  even  to  the  anceftor  himfelf ;  as  to  intruft  that 
one  with  a  power  of  defeating  the  fucceffion  tp  all  the 
rejly  whilft  it  is  denied  to  their  common  anceftor?  \ 

Unlefs  we  have  fomc  apparent  grounds  for  pre- 
fuming  a  diftinftion  in  &hc  teftator 's  mind,  betvveen 

the 
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the  perlbn  firft  happening  to  anfwcr  the  general  dee. 
fcription,  and  any  one  fuccccding  to  the  fame  place; 
It  is  fair  to  fuppofe  the  teftator  meant,  that  the  fuc- 
cefTon  (hould  go  equally Jtcured,  to  the  whole de/cript  Ihu 
of  takers,  under  one  and  the  fame  general  reference  H 
the  fame  anceflor.  But  this  meaning,  would  be  as  fub- 
C  317  ]  ftantially  violated,  by*  invcfting  the  firft  fbrtuiioiu 
heir,  with  the  power  of  defeating  the  fucccfljon  to 
the  whole /equel  train,  as  by  invefting  the  anceflor 
himfcif  with  fuch  power;  except  that  the  firft  heir 
himfclf  would,  in  the  latter  cafe,  be  equally  fub- 
jeftcd  to  it  with  all  the  reft.  And  why  not,  if  the 
teftator  has  not  diftinguiftied  ihzx  firft  from  the  reft, 
nor  of  confequcnce  preferred  him  to  the  ancejlor? 

The  law  impofes  the  dilemma  of  committing  fucb 
power  either  to  the  anceftpr  or  his  next  heir :  wiH 
any  reafonable  inference  of  the  teftator*s  hUeniion  in 
the  matter,  induce  the  preference  of  an  unknown  de- 
rivative charafter,  accidentally  meeting  the  terms  of 
a  general  dejcription,  to  the  original  attractive  objefl", 
the  ground -work  of  the  teftator's  bounty,   and  to 
which  the  attendant  relative  dciignatioi»  fcem  mere 
appendages?  If  not,  there  is  no  more  apparent  violence 
offered   to  the  teftator's  prcfumabic  intention,    by 
vtfting  the  inheritance  in  the  anceftor,  than  in  his  ftrfi 
heir,  wherever  that  heir  is  not  dill  ingui&ed  from  the 
reft,  but  all  heirs  of  the  dcfcription  ufed,  appear  to 
be  equally  in  his  contemplation. 

•  After  all,  we  are  conftrained  to  admit,  that  what- 
ever have  been^  or,  may  be  the  attempts  to  reduce 
the  rule  in  Sheila's  cafe,  to  one  indifputable  line  of 

appli* 
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^tpltcatiQnj  in  teftamentary  difpofitions ;  it  will  ever    [  318  3 
remain  impoflible  to  deliver  the  fubje£k  from  that 
difficulcy,   which  in  fome  inftances,  mull  leave  our 
conclufioQs  a- floaty  rerpei5ling  the  exigence  of  thofe 
^  premiffesy  on  which  the  application  is  made  to  de- 
pend, viz.  the   teftator's  intent  equally  to  include  the 
whole  line  or  denomination  of  heirs  exprcffcd.     This 
n'xW  happen,  wherever  inconfiftent  expreffions  or  dif- 
pofitions in  the  will,  fufpcnd   the  militating  argu- 
ments of  intention,  nearly  in  equilibrio.     But  fuch 
cafes,  I  think,  muft  be  few,  in  (iomparifon  of  the 
great  majority,  wherein  the  anfwer  to  that  inquiry  to 
vnhich  I  have  confidcrcd  the  application  of  the  rule 
immediately  rcfcrrable,  will  be  pretty  readily  and  fa- 
tisfaftorily  decided.     And  if  fo,  the  principles  afford- 
ed us  by  the  feveral  authorities  I  have  referred  to» 
and  of  which,  I  have  endeavoured  to  Ihewthe  gene- 
ral convergcncy  into  one  common  focus  of  operation ; 
may  juftly  be  allowed,  to  have  furnifhed  us  with 
fome  ftcaJy  lines,  for  direfling  the  application  of  the 
rule  in  moft  cafes  of  common  occurrence,  and  which 
reduce  the  difficulty  to  little  more,  than  what  acci- 
dentally attends,  and  mufl  attend,  the  application  of 
CTcry  rule  of  law  or  conftrudion  i  upon  which  our 
conclufions  will  occaiionally  feel  fome  fort  of  vibra- 
tion, between  the  impulfes  of  incongruent  circum-    [  JI93 
ftances,  of  which  the  preponderancy  is  fcarcely  afcer- 
tainable. 

Having  now  difchargfd  that  degree  of  attention 

to  the  much  agitated  rule  in  SBelley's  cafe;  which,  I 

imagined,    would  be  neither  wholly  unacceptable, 

nor  ufelefs,  to  thofe  whofe  concerns  interefted  them  ' 

I  in 
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in  the  fubjcfls  of  this  treatife;  I  (hall  next  proceed 
CO  notice  the  fecond  clafs  of  cafeSj  which  are  excep- 
tions to  the  laft  of  the  four  defcriptions  of  contra^ 
gent  remainders  above  given.     Thefe  arc  grounded 
upon  that  refped  and  attention  which  (within  cer- 
tain bounds,  and  where  it  contravenes  no  rule  of 
law)  is  paid  to  the  intent  of  a  teftator,  wherever  le 
can  be  colledted  from  any  particular  expreflions   in 
his  will;     I  mean  the  cafes  wherein  a  limitation  in  a 
devife  to  the  ht\r/pecial  of  a  perfon  living,  has  been 
adjudged  a  de/criptio  perjona^  or  fufficient  defigna- 
tion  of  the  perfon  for  the  remainder  to  vefi^  notwith- 
ftanding  the  general  rule  that  nemo  eft  hares  viventis. 
But  thefe  cafes  have  been,  either,  where  the  limita- 
tion to  the  heir  fpecial   has  been  qualified  by  the 
words  now  livings  or  fome  other  circumftances  have 
appeared  in  the  will,  to  manifeft  the  teftator's  inten- 
tion>  that  the  eftate  fbould  veft. 

As  where  A.  devifed  land  to  J.  S.  and  his  heirs, 
t  3^0  ]  during  the  life  only  of  B.  upon  truft  to  permit  and 
fufFer  jB.  during  his  life  to  receive  the  profits,  he 
committing  no  wafte,  and  after  the  deceafc  of  & 
then  to  the  heirs-male  of  the  body  of  5.  now  livings  (m) 
and  to  fuch  other  heirs-male  or  female  as  he  there- 
after fliould  happen  to  have  of  his  body;  jB.  had 
iffue  C.  a  fon  then  living.  The  court  of  King's  Bench 
adjudged  that  B.  took  a  /r«//-cftate  for  life,  and  that 
the  remainder  in  tail  vefted  in  C.  immediately,  and 
was  not  contingent  •,  for  that  the  words  now  living 
made  the  limitation  a  fufficient  delignation  of  the 

(rn)  Burchect  <v.  Durdant,  3  Ventr.  311..   Cart.   154.    And 
vide  fupra  243. 

perfon; 
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per  (on ;  and  this  judgment  was  afterwards  affirmed 
in  the  Houfe  of  Lords.     A  like  judgment  had  be^- 
forc  been  given  in  the  court  of  King's  Bench  in  an- 
other cafe  on  the  fame  will,  on  the  very  fame  point i 
(»)  which  judgment  was  rcverfed  in  the  Exchequer- 
Chamber,  and  chat  re  vcrfdl  again  reverfcd  in  the  Houfe 
of  Lords,  as  appears  in  the  reports  cited  in  the  margin. 
It   is  to  be  obferved,  that  Chief  Jufticc  Holi  after- 
wards in  the  cafe  of  Broughton  and  Langley  dedied  the 
cafe  of  Burcheit  and  Durdant  to  be  law,  in  regard  to 
the  ufe  not  being  executed  in  B.  (^) 

Again,  where  there  was  a  devife  to  truftecs  for  the 
term  of  twenty-one  years  for  the  payment  of  debts 
and  legacies,  (p)  remainder  to  teftator's  firft  fon  in 
tail-male,  remainder  to  the  heirs-male  of  the  tefta- 
tor's  body,  and  for  default  of  fuch  iflue  to  J.  S.  for 
ninety-nine  years,  if  he  Ihould  fo  long  live,  remain-  [  321  J 
der  to  his  firft  and  other  fons  fucceffivcly  in  tail- 
male,  remainder  to  the  heirs-male  of  the  body  of  the 
tcftator*s  aunt  E.  L.  lawfully  begotten^  and  for  default 
of  fucb  iffue  the  reverfion  and  remainder  to  the  tefta- 
^tor's  right  heirs,  (j)  The  tcftator  gave  a  legacy  to 
his  faid  aunt  E.  L.  thereby  taking  notice  that  ihc 
was  then  IMngy  he  alfo  took  notice  of  her  having  . 
three  fons,  to  whom  he  gave  a  legacy  i  he  alfo  gave 
Us  heir  at  law  an  annuity  out  of  the  lands  and  lega^ 
cies  to  her  children.  The  teftator  died  without  iHue, 

(«)  T.  Jo.  99.  1  Vent.  334.  2  Lev.  232.  Raym.  330.  Jatnci 
'  V,  Richardfon.  Vide  Brown's  Cafes  in  Pari.  v.  i.  p.  ^^93. 
W  2  Salk.  679.  Vide  fupra,  244.  (p)  Long  v.  Beaumond, 
1  P.  W.  229.  1  Eq.  Abr.  114.  2  Eq.  Abr.  331.  (^)  Begotun 
and  to  be  hegoUin  generally  bear  the  fame  conftradion*  Vide  Co. 
Lit.  20.  b.  2  Vern.  545.  711.  Prec.  in  Cane.  491.  2  P.  Wms. 
457.    2  Ibid.  33. 

and 
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and  fo  did  J.  S.  and  die  queftion  was,  whether  the 
eldeft  Ton  of  E.  L.  (the  faid  E.  L.  being  liTtug  « 
the  teftacor's  death)  or  the  heir  at  law  of  the  teftnoT 
was  intitled  to  the  land. 

It  was  infifted  on  the  part  of  the  heir  at  law,  that 
the  devife  to  the  beirs-mali  of  the  body  of  £.  JL  WM 
a  contingent  remainder,  and  confeqyently  void,  be- 
caufe  there  was  no  preceding  vefted  freehold  to  fup- 
port  it;  that  it  eould  not  operate  as  a  devife  to  the 
eldeft  fon  by  way  of  defignatio  perjunsy  he  not  aofwer-» 

•  ing  the  defcription  of  heir-male  of  the  body  of  his 

mother  at  the  teftator*s  deceafe,  becaufe  nemo  efi 
hares  viventis*  But  it  was  adjudged  in  the  court  of 
Exchequer,  that  he  was  intitled  under  the  devife  io 

[  322  ]  queftion ;  for  that  he  was  the  perfon  defigned  by  the 
appellation  of  heir-male  of  the  body  of  E.  L. 

*  The  court  held,  that  though  in  the  ftrideft  legal 

fenfe  of  the  word  heir,  the  eldeft  fon  of  E.  L.  could 
not  be  heir-male  of  her  body  during  her  life  j  yet  the 
word  heir  had  another  more  general  fenfe,  in  which 
it  was  ufed  for  heir- apparent  y  in  which  fenfe  it  was 
applicable  to  him  at  the  time  of  the  leftator'a  de- 
ceafe j  that  the  teftacor  had  taken  notice,  that  bis 
aunt  £.  L.  was  living,  and  that  (he  had  three  fonss 
he  therefore  could  not  mean,  that  the  eldeft  foQ 
ibould  take  ftriSly  as  heir^  but  as  heir-apparent  he 
might.  'Bcfides,  he  took  nocice  of  his  own  heir,  and 
gave  her  an  annuity  out  of  the  lands;  which  (hewed 
Kis  intention,  that  fhe  fhould  not  have  all  the  lands; 
and  the  limitation  to  his  own  right  heirs  was  cx- 
prefsly  in  default  of  i£ue  male  of  the  body  of  -his  aunt 
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tL.  X0.;  fo  that  it  was  plain  he  iittended  the  apparent 
heir- male  of  £•  L.  fhould  take  before  his  own  heir 
general ;  and  that  his  own  heir  (hould  not  take  whilft 
there  was  any  ifTue  of  E.  L.  i  and  that  this  was  like 
the  cafe  of  SturcheU  and  Durdani^  fince  there  could  be 
no  great  difference  between  heirs-male  of  the  body 
of  B.  then  living,  and  heirs-male  of  the  body 
of  the  teftator's  aunt  lawfully  begottcHi  (r)  the  word 
begotten  being  tantamount  to  the  words  fben  living.  [  323  J 
This  judgment  was  afterwards  reverfcd  in  the  Exche- 
quer-chanriber,  and  that  reverfal  again  reverfed  inxhe 
Houfe  of  Lords,  (j) 

So,  where  a  fefiator  after  cfiarging  the  lands  with 
annuities  to  his  wife,  (/)  and  after  her  deceafe  to  four 
of  his  five  daughters,  and  another  annuity  to  his  fifth 
daughter  M.  for  fevcirty  years  if  (he  arfd  the  tctfator's 
fon  Ri  fhould  fo  long  jointly  live,  to  Comnfi'^nce  at 
the  expiration  of  the  term  of  two  years  the  '^  t 
given  in  the  premiSesto  the  faid  M.  and  the  dc  h 
of  teftator's  wife  j  and  after  devifing  the  prcrhifles  to 
his  faid  daughter  M.  for  two  years  after  his  deccale, 
with  rcrriaindcr  to  his  fon  R:  (if  then  living)  for  inety 
years,  if  he  fo  long  lived;  he  dcv^ifcd  the  pf^iii.il>s 
fo  fubjeA,  to  R^s  beirs-maU  and  to  the  heirs  of  bis 
.daugbtn  Af.  jointly  and  equally,  and  tbeir  beiri  and 
uffigns  for  ever.  *•  And  for  want  of  heirs  male  lawfully 
begotten  of  the  fjid  R,  at  the  time  of  his  deceafe,  he 
devifcd  the  premifles  to  the  heirs  and  ajfgns  of  the 
faid  M.  lawjully  begotten  of  her  hody^  to  hold  to  the 
heirs  and  afljgns  of  the  faid  M.  for  ever.    The  fon  Ri 

(r)  Vide  fupra,  321,   in  margia.  (/)  Vide  Brown's  Ca(es  iii 

Pari.  V.  I.  p.  489.     (.';  Goodnghtv.  White,  2  Black.  Kcp.  xoio* 

Vol.1.  T  ac 
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at  the  time  of  the  will^  had  one  fon  and  iwo  daugh- 
ters^ and  the  daughter  M.  had  then  one  iba« 

•  [  J*4  ]  ^^  thctcflator's  death,  M.  entered^  and  held  the 
whole  of  the  lands  for  the  two  years  j  wheo  the  bn 
R.  entered  and  held  chem  till  his  deach»  upon  which, 
A/,  entering,  the  fun  of  R.  brought  his  ejcamcnfc 

Upon  the  cafe  being  argued  in  the  court  of  C  B^ 

De  Grey*  C.  J,  faid^  the  queftion  was,  whether  there 

was  a  fuSicicnt  difignaihn  of  the  perfon  to  make  the 

/m  of  Af.  take  as  her  biir  living  the  mother;  that 

two  hundred  years  ago  it  might  have  been  thought 

not  fuficicntt  becaufe  the  dcfcripcion  was  not  legally 

and  titbmcAlfy  true«    But  that,  within  a  century  paft^ 

a  mort  Hbel-a}  conilniftioQ  of  the  words  of  a  teftacor 

had  prevailed ;  and  they  had  been  generally  taken  in 

their  ^irAtrfenfey  which  was  aioft  likely  to  have 

been  his  meaning.    That  in  the  principal^  cafe,  the 

intest  of  the  teftator  was  dear,  that  the  fame  favour 

fhould  be  extended  to  the  heirs  of  Af*as  to  the  heir 

male  of  22. ;   he  took  notice  that  M.  waa  living  by 

kaving  her  a  term,  and  a  fubfequent  annuity  i  and 

meant  a  fre/lmt  intereft  fliould  veft  in  her  heir,  that  is 

her  beir  appareni  during  birlifei  he  therefore  did  not 

think  the  leflfor  of  the  plaintiff  was  intitled  to  more 

than  one  moiety  of  the  premifles.  «*Tfae  reft  of  the 

juftices  agreed  in  the  famte  opinion,  and  the  pUintiff 

had  judgment  as  to  one  moiety  only. 

r  J25  ]  We  may  obfcrye,  however,  that  there  was  not  one 
of  the  laft  noticed  ckfs  of  cafes,  in  which  the  aoceftor 
took  the  legal  eftate  of  freehold. 

—  '  Thofc 
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.^l%bfe  cafes  ODly  operated  by  way  ottxctptioti  CO 
the  rulC)  that  nem0  $fi  h^rti  vhen/ts;  («)  and  confe-k 
quendy  made  that  a  Vified  limitation  whicb^  otbcr-^ 
wife  would^  according  to  that  maximj  haTC  been  con^ 
tingent. 

There  is  another  clais  of  ca(es»  which  are  fbrne^  . 
times,  and  for  fome  ppiou,  blended  with  thofe  I  have 
laft  noticed  i  but  they  may  be  coinfidered  as  only  re« 
laciye,  by  way  of  exception^  to  thedoftriiis  relpefttng 
the  neceflary  c$mplai9n  of  the /mil  deJifiptioH  iaaj^« 
aalMrxo  take  bfpa^cbajty  laid  down  by  Lord  (Mm 
I  iig/f,  z^6^  and  purfuod  ia  Cmitdem  v.  Ci^i  Mht 
86o«  Hab^%^  Jink.  OmU  294*  and  foTeral  other  cafes 
xeferrf d  to l>daw«  *  A- leading  cafeof  the  cla&I am 
now  adverting  to,  as'eueptidas  to  the  doftrineof 
X4>rd  Coktf  is  that  of  Brovntx.  Barkhom^httt  upon  [  jitf  ] 
sdcinfe  to  iruftces  atod  their  heirs,  f^)  irrtruft  to  fell 
a  fpficient  part  for  paydieBtof  debts  and  legacies^ 
and  after  payment  thereof  to  convey  tht  ftfidue  to 
R.  aod  lilt  beir^.nndes'^f  his  body,  and  for  want  of 
fuch  heir  i^ales  to  tbb  ^ieirs  mules  of  the  b^dy  of  B. 
(theteffcatOF^^greafi^gr^fldfaiiher;)  and  for  want  of  fuch 
keirs-malcyt^  his  owh'righr  heirs  for  ever  j  it  was 

•  >Atti1itirft  tttd  €ttPtis'citta  Hob,  34.  Pafm.  50.  Southcot 
Slui  StOweUit  hjpr;  .]7<  3?.  .6t^Mng  snJ  Blrich  Prcc.  Cane.  54. 
Ford  and  Lord  OfTuUlDa  Vin.  Abr»  DtviCt  U.  c«  p,  2.  U  margin. 
Dawes  and  Ferrars  a  P.  Wms.  i  Prcc.  Can.  54.  Vin.  Ah.  Dc* 
fife  W.  6.  note  on  pi  5. 

(»)  Vidr  ChaJJoiic**  *»*  Bowy-+.  «  Lcdn.  yo;  (jc)  Brown  of* 
Barkham.  aVcrn.  729.  Prcc.  in  Cane.  442.  461.  Gilb.  Rep.  116. 
131.  and  1  Stfa.  35. 

T  2  -  held 
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htld  by  Lord  Cowper^  that  the  words  of  the  will  wcr<  , 
fufficieht.to  vtjl  the  cft^te  in  jE.  a  coufin  of  the  tcfta- 
to^who  was  beir  male  of  the  .body  of  the  great-grand- 
father to  have  taken  by  defcent,  though  not  at  the 
fame  time  heir  general,  there  being  a  daughter  of  an 
elder  brother  of  £/s  father,  who  was  heir  general  of 
B.     There  are  other  cafes  of  the  fame  defcription  rc- 
fcrredf  to  below:  *  to  which  I  may  add,  that  of  /fusils 
r.  Palmer  ft&tcd  in  a  former  page  of  this  trcatife:  (jr) 
But  ca/es  of  this  defcription  do  not  immediately  re* 
iate  *td  the  do££rine  of  contingent  remainders:. For 
thejqueftiooy  in  them  is  not  whether  certain  circum- 
,  ftaneesc  may  take  a  limitation  to  ^he  heirs  i^c.  out  of 
the  general  role,,  that  nemo  e/l  b^res  viventis^  and  oc- 
cafion  the  cftate  to  veft  in  the  beir-apparent^  under 
f  227  1   ^^^  defcription  inftead  of  being  a  contingent  remainder 
•    as  in  the  cafes  I  have  before  cited  :    but  the  point 
agitated  in  the  lail  mentioned  cafes^  refpeds  the  ex* 
tent  of  the  general  rule,  that  a  perfon,  in  order  to 
take  hy  purcba/e,  under  the  defcription  of  beir /pedal j 
mud  anfwer  both  parts  of  that  defcription,  by  being 
aftually  heir,  as  well  as  ih^t /pedes  o/behr  denoted  by 
''  the  defcription,  according  to  Lord  Coke\  doftrinei 
above  referred  to.     I^have  therefore  no  occafion  to 
enter  into  a  detail  of  thofe  cafes  here;    but  for  the 
fatisfadlion  of  thofe  who  wifb  to  fee  a  clear  and  judi- 
cious difcuflion  of  the  principles  and  dodrine  drawn 

♦  Vide  cafe  cited  by  Hale  i  Ventr.  381.  Bowman  and  Yties 
Cane.  Cafe  1 45.  Hale'.-  Opinion  In  PybusT*.  Mitford  i  Ventr.  37a. 
'1  ficem.  351.  369.     2  Lev.  75.    Wall  v.  Baker*     1  Stra.  41. 

[j)  Vide  fapra,  54. 

into 
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into  queftion  in  them,  1  cannot  do  better,  than  refer 
to  the  learned  and  ingenious  note  of  Mr.  Hargrave,  in 
the  Jaft  edition  of  Lord  Coke's  firft  Inftitute ;  where 
in  note  3*  fo.^  24.  ^*  the  doArine  laid  down  by  Lord 
Cokey  its  principles  and  diftlndbions,- and  the  feveral 
authorities  and  cafes  relative  to  it,  are  cpnfidered  and 
explained  wiih  great  accuracy  and  judgment i  and 
where  the  reader  is  alfo  prefentcd  with  a  note  of  Lord 
Hardwicke\  opinion,  upon  his  affirming  the  decree  -  -  ■  - 
of  Lord  Cowper  in  the  faid  cafe  of  Newcomejf  v, 
Barkbam.  (2) 

Having  fufficiently  noticed  the  general  exceptions, 
to  the  literal  extent  of  the  four  defcriptions  I  havQ 
above  given  of  contingent  remainders ;  it  may  be  '[  328  ] 
proper  to  explain  the  diftindiion  betwixt  that  kind  of 
uncertainty  which  make^  a  remainder  ^niingeni^  and 
an  uncertainty  of  a  different  kind  which  appears  to 
have  been  fomctimes  confounded  with  it;  I  mean  the 
uncertainty  of  a  remainder's  ever  taking  effcft  in  pof^ 
Jeffion  i  a  diftinftlon'  not  always  attended  to,  but  ab- 
folutely  requifite  to  complete  an  aecprate  notion  of 
what  is  in  law  confidered  as  a  contingent  eftate.  Foe 
wherever  there  is  a  particular  eitate,  the  determina-  i 

tion  of  which  does  not  depend  on  any  uncertain  event,  I 

and  a  remainder  is  thereon  abfolutcly   limited  to  a  | 

perfon  in  ejfe  and  afcertainedi  in  that  cafe,  notwith* 
ftanding  the  nature  and  duration  of  the  eftate  limited 
in  remainder  may  be  fbch,  as  that  it  may  not  endure 
beyond  the  particular  eftate,  and  may  therefore  never 
take  effeft  or  veft  in  pojfeffionj  yet  is  it  not  a  contingent, 
but  a  vejled  remainder.    As  if  a  leafc  be  to  A.  for  life,    . 

(;&)  And  vide  Harg.  note  2.  Co.  Lie,  164..  a. 

Tj  re- 
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pj^  0?  not  afccrtaincd ;  or  wherer  it  is  Uoiincl  C^m 
jto  require  the  concurrence,  of;  fonac  dub%o^s  juicertMi^  ■* 
fventj  independent  of  the  determination  4>f  tie  prwfidufg 
jfjtatejind  duration  of  the  ejiate  limited  in  remainder 9  to 
give  it  ^  capacity  of  taking  e^c&i  then  the  remaindCT 
n  contingent. 

I  am  the  more  particular  on  this  point,  from  a  dc- 
(ire  of  preventing  the  errors,  which  muft  affeft  our 
cencluGons  upon  queftions  of  law  concerning  this  Tub* 
jeft,   if  the  uncertainty  of  taking  efFcft  in  pojfeffron^ 
Ihould  form  any  part  of  pur  notion  of  a  contingent  re- 
mainder :  fuch  a  principle  would  fcarcely  fail  to  mil^ 
lead  us  in  every  cafe  of  the  leafl:  doubt.     Suppofe  a 
Icafe  be  to  yi.  for  life,  remainder  to  S.  during  the  life 
of.-^.  and  the  queftion  to  be  put,  whether  this  remain- 
der to  B.  be  a  vefted  or  a  contingent  intereft  ?  Upoa 
the  principle  laft  mencioned,  this  remainder,  which 
would  be  abfolutely  void  were  it  not  for  the  poflibi- 
lity  of  its  taking  effeft  by  :hc  forfeiture  or  furrcnder 
'  332  ]    ^f '^'  ^^^  neqeflarily  be  deemed  contingent;  becaufe 
%ch  forfeiture  or   furrender,  upon  which  its  takino; 
eftcft  in  po0tflion  entirely  depends,  zrtdouitful uncer- 
tain events,  which  probably  may  never  happen,  (tf) 
There  arc  inftances  of  this  fort  of  argument  for  coij* 
fidtring  fuch  remainders  as  contingent. 

Now,  it  is  very  true,  fuch  a  remainder  as  I  have 
Uft  inftanced,  may  never  take  effed  in  pojefien:  it 
depends  on  a  dubious  uncertain  event  whether  it  (hall 
px  not,  nay  the  probability  is  againft  it  j  yfit^  certain  it 
^s,  thcfe  are  not  wanting  cafes  enough  in  our  books 

{a)  Vide  Duaconab  v.  Duncomb,  infra,  599. 


*.  iefmd  and  diJHngi$ljbeii  %%% 

is  provcf  fuch  a  remainder  to  be  a  vefied  intereft.  (^) 
fiut  this  is  not  iche  only  inftance  wherein  the  fanie 
•ipriiiciple  would  lead  us  into  miftakes ;  it  would  cany 
fos  much  fartheri  and  prove  many  other  remainders 
TO  be  contingent^  which,  have  ever  been  undoubtedly 
£onfidcrcdj  as  perfedtly  vefied  in  intereft  z^  any  re* 

mainders  whatfoeyer*  / 

• 

If  we  examine  the  fame  cafe  by  the  diftinftions  I 
have  laid  down,  we  fliall  find  it  fall  clearly  under  the 
defcripiion  of  a  vefted  remainder ;  for  here  is  a  pre- 
ceding eftarc  to  determine  on  an  event  which  cer- 
tainly muft  happen,  (viz.  the  death  of  A,)  and  the 
remainder  is  fo  limited  to  a  perfon  in  ejfe^  that  the   [  a^j  1 
preceding  cftate  may  by  fome  means  (viz.  by  for- 
fcirurc  or  lurrcnder)  determine  before  the  expiration 
of  the  eftate  limited  in  remainder,  i.  e.  before  the  ex- 
.piration  of  -^.'s  life;  accordingly,  if  A.\  life  be  not 
icxpired  at  the  dctcrrnination  of  the  particular  eftate^ 
which  it  will  not,  if  A.  Ihould  commit  a  forfeiture*  or 
make  a  furrender,  then  will  the  remainder  take  tScdt 
in  pojfej/ion :    therefore  it  comes  exptefsly  within  the 
terms  of  the  foregoing  defcription  of  a  vejied  rcmain- 
^    der;  and  as  this  concluHon  correfponds  with  the  au- 
thorities in  point,  it  may  fairly  be  confidcred  as  aa 
inftance  of  the  juftnefs  of  that  diftinftion  from  which 
Wc  can  thus  immediately  derive  it. 

I  am  very,  well  apprized  that  Lord  Chief  Jufticc 
Lety  in  his  argument  in  the  cafe  of  Smithy  on  the  de- 
mifc  of  Dormer  v.  Packburft  ct  ah  as  reported  by 
Viner,  fecms  to  ftate  the  fame  cafe  as  an  inftance  of  one 

{h)  Moor*  344.  I  Sanod.  151.  3  Lc?.  437.  Duncomb  z/.Don* 
fomb,  cited  infra>  p.  509. 

^  fort 


>t2  C^tfHngna  lUMAiikn 

ibrt  of  €mtingen$  remainders,  in  Che  «(Wlds  to 
^  idfyy  Where  the  pardculsr  eftiEice  Aaf 
^^  before  the  remainder  can  comm^fice,  ''as-  «o 
^  to  ^/  for  life,  and  from  and  after  the  d^enAiiii 
"  of  his  eftate,  then  to  B.  durii»g  the  tifc  of  A. 
•^  is  good  hj  contingency^  that  is  if  -rf.  forfak Ufa  <*(l 
"  by  alienation  or  othcrwifc,  in  his  Jifc- time/*  TJi 
\  ,334  ]  P5flf%c  r  formerly  obfcrved  to  have  been  ci ted,  in 
note  under  the  definicion  of  a  contingent  recnaif 
in  Bacon's  Abridgment  i  (f)  and  thereupon  eitpreflo 
my  wi(h  that  its  force  had  been  duly  weigKcd  befbinH 
it  had  t)een  offered  to  the  reader  in  chat  deticbc 
form,  which  mud  nece(farily  miflead  him.  But  I  fiod 
it  has  been  fince  very  properjy  omitted  by  the  judi- 
cious Editor  of  the  fourth  improved  edition  of  that 
valuable  book. 

The  quotation  was  taken  from  Finer's  report  of 
the  argument  at  large,  and  when  fo  detached  notbiog 
appears  to  control  or  invalidate  its  authority :  But 
when  conneded  with  the  fequel  of  the  fame  argu- 
ment, its  force  vanifhcs  under  the  cleared  evidence  of 
feme  miftake  or  inaccuracy  of  expreflioo  in  the  word|i 
fo  quoted :  To  be  fatisHed  of  this  we  have  osflj  CO 
read  the  following  pafTage,  which  occurs  a  few  lines 
lower  in  the  fame  argument,  "  As  a  leafe  to  J.  for 
**  life,  remainder  to  another  during,  the  life  of  A.  ihh 
*^  is  good,  becaufe  by  poffibilicy  the  remainder  may 
''  take  effed,  by  the  tenant  for  life's  alienating  or 
**  committing  a  forfeiture;  this  poRibility  is  there- 
^^  fore  coniidered  as  an  interefi  in  the  groHlor^  which 

Xc)  Vol,  4.  p.  306  in  margin. 

"he 


p^-mXfL  limit,  and  it  that  fort  of  intereft  which  the 
||H(niftoci  ha?c  for  prefcnring  conttAgeat  ufes^  and  is 
||i»Ot  a  sune  jjgftit  of  entry,  nor  a  tmaingent  remainder  [  23S  J 
^•Mt  a  iratTiD  BtTATCi  to  take  cffcA  by  thofe  wayy 
If , and  methods  of  decersiination*  to  which  the  parti* 
|<^7$|ilareftate  was  fubje^lwlien  it^was  created." 

^  -        .    " 

;  ^  Thia  laft  pailage  goes  diredly  to  the  point,  and  la 

[MDclufive ;  it  exprefsly  itates  the  very  fame  cafe,  and 
ti^ms,  that  fuch  remainder  is  not  a  cpitingent  but  a 
[mjll^^'eibtej  to  prove  which  fevera^  authorities  are 
^ire  cited }  for  all  which  I  refer  the  reader  to  the 
argiilWent  Jtfelf.  Agreeable  to  this  idea  was''  the 
judgment  given  in  that  cafe,  fo  far  as  it  refpeds  the 
pJ>iot Tarn  now  confidcring;  which  judgment*  was  ^ 
afterwards  affirmed  in  the  Houfe  of  Lords-  {d)  It  is' 
evident,  therefore,  the  firft  cited  paflage  muft  be  error 
neous;  and  as  fuch  I  (hould  have  paiTed  it  over  with- 
out notice,  had  I  not  apprehended  it  might  have  been 
R^Sjlken  for  an  authority,  by  thofe  who  fliould  meet 
witli  It  detached  (torn  the  cafe  at  large. 

'Tte^^bovc  cited  cifeof  Smith  on  the  demife  of 
JW»*^^'.  PaAburft  et  aV  {e)  was  a  limitation  in  re- 
imlnXkf'  (after  feveral  preceding  eftates  for  life  and 
\ft  tail)  td  the  ttfe  of  A.  f9r  g^yeari  if  be  Jhouldfo  long  ^ 
UW^  aAd'frotn  and  after  the  death  of  h.  or  other  Jooner 
deierkijiation  of  the  eftate  limited  to  him  for  99  yearsy 
toWgultbf  truftees^and  their  heirs  during  the  life  of   [  ^^6  ] 

thXaid/f.  upon  trull  to  prefervc  contingent  eftates 

-\_  • 

((0  Brown 't  Csf.  Tarl.  v.  4.  p.  40;.  and  vide  Butl.  note  2  Co. 
lit.  265.  a.  (*)  Dormer  V.  Packh aril,    Vin.vol.  18.   fol.  413, 

3  Aik.  135.  Brown'*  Cuf,  Pari.  v.  4.  p.  353.  and  405. 

6ff. 


aS4  ^  Contingent  Rimainders 

t^c.  and  for  that  purpolc  to  make  entries  and 
aftions  (Sc.  but  to  permit  the  faid  A.  to  receive 
rents  and  profits  &fr;  during  the  term  of  his  life; 
after  the  end  or  other  fooner  determination  of  thefs 
term,  to  the  ufc  of  the  firfl:  Jnd  other  fons  of  A.  ft 
ccflivcly  in  taii-m^Ie  with  divers  remainders  o 
By  the  expiration  of  all  the  preceding  eftates>  A,  carM 
into  pojfejjion  of  the  eftate  limited  to  him  for  99  years, 
and  having  a  fbn,  he,  together  with  that  fon>  whea 
h^  came  of  age^  levied  a  fine  of  the  lands  to  make  1 
tenant  to  the  pr^tcife,  and  fufFcrcd  a  recovery  of  the 
fame,  in  which  the  fon  was  vouched.  The  fon  died 
without  iflue,  and  afterwards  y/.  died  without  leaving 
any  other  fonj  the  next  furviving  remainder- man 
made  his  aftual  entry  within  5ve  years^  and  the  quef- 
tion  was.  Whether  the  recovery  had  barred  his  re 
•        maindcr? 

This  point  depended  entirely  on  another  queftion, 
Whether  the  freehold  was  in  the  truftees  durini  the 
life  of  A.  or  not  ?  For  if  it  was,  the  recovery  was  not 
well  fufFered  for  want  of  a  good  tenant  to  ihcfr£cifi^ 
and  confequenily  did  not  bar  the  remainder;  but  if 
the  truftees  had  not  thtfreebold^  then  it  was  in  the 
fon>  and  of  courfe  he  was  capable  o(  making  a  good 
[  337  ]  ^^^^^^  ^^  ^^^  pracipey  and  the  recovery  in  that  cafe 
was  well  fuffcredj  for  the  court  held  that  the  fiocbf 
leffcc  for  years  {A.)  or  the  reverfioner  (the  fon).  could 
only  operate  by  way  of  eftoppel,  to  bar  the  parties 
claiming  under  fuch  leflce  or  reverfioner  5  but  did 
not  acquire  the  freehold  as  a  feoffment  would  have 
done. 


To 


defined  ami  d^iniuifiud.  285 

I  To  prove  that  the  freehold  was  not  in  the  truftees, 

II  was  iniifted,  ly?,  1  hat  the  remainder  to  the  truftees 
(iras  'ooid  in  its  creation,  becaufe  to  comnnence  after 
)A^%  deaths  and  then  hold  during  bis  life^  which  was  « 
mpiignant,  and  c^kXA  never  take  efFed):  at  all :  ^dly^ 
•If  not  void  in*  its  creation,  it  v^^sz  contingent  remain- 
jJer/ becaufe  it  was  uncertain  whether  it  ever  would  take 

I  effcd^.as  the  term  of  99  years  might  not  determine  in 
|.  Jf/s  life-time.-  jd/jr,  That  if  it  was  neither  void  nor 
[  contingent,  yet  it  did:i\ot  amouQt  to  a.  legal  ejate,  but 
i,  was  only  a  right  of  entry. 

But  the  court  rcfolved>  that  the  remainder  ^as  not 
void  in  its  creation,  its  commencement  not  being  re- 
ftrained  to  the  death  of  j4.  but  limited  from  the 
death  of  /f.  or  other  Jooner  determination  of  the  eftate 
for  ^^yearsy  and  therefore  might  take  efFcft  by  fur- 
render,  forfeiture,  or  cffluxioQ  of  time^  in  A.\  life- 
time,* 2i/y,  That  it  ^as  not  a  contingent  remainder, 
being  limited  to  perfons  in  ejfe^  without  any  condi-  [  23%  1 
tiofl  precedent  to  be  performed  \  it  did  not  depend 
on  the  death  of -^.  but  on  fuch  other  events,  {viz.  for- 
feiture, furrender,  csfr.)  as  might  determine  the  par- 
ticular eftate  from  the  nature  of  the  ejlate  itjelf.  *  ^dly^ 
That  it  was  not  a  mere  right  of  entry^  but  a  legal 
eftate^  for  that  a  grantor  cannot  refcrve  a  right  of  en- 
try to  a  ftranger,  nor  can  a  right  of  entry  fubfift 
i«^ithout  an  eftate.  Therefore  the  truftees  -had  the 
freehold  for  the  life  of  J.  And,  upon  the  whole, 
the  court  held  that  the  fine  and  recovery  did  not  bar 
the  remainder.  It  is  to'  be  obfervcd,  that  this  very 
cafe,  fo  far  as  rcfpefts  the  queftion,  whether  the  re- 
mainder to  the  truftees  was  contingent  or  not,  fails  di- 
rtily w: Ain  the  diftinflions  I  have  above  laid  down, 

and 


and  is  capable  of  being  refolTed  bf  tbeAv  in  the 
VMoncr,  and  wUh  the  fame  facility  u  the  cafe  I 
before  inftaoced. 

It  frequently  happens^  that  ttfttingeat 
intervene  betweea  the  particular  eftate  and  other  It 
fiiitattofis  over ;  «pon  which  eafes  wt  muft 
that  wherever  acontingeat  reoiaindcr  is  Itmited^wJkicI 
is  followed  by  another  liniicacion  over^  if  thetoncift* 
,   gent  lin[}itatioa  be  not  in  fee,  the  fubfequent  lioMs* 
tion  may  be  vefi^,  if  it  be  vMdc  to  a  perfim  m  ^. 
As  upon  a  feoffment  to  the  ufeof  fieoffieca  daring  the 
[  339  ]   ^^^^  ^^  ^'  (/)  ^^^  ^^^^^  ^^*  d<ath,  to  thcf  ufc  of  Im 
'    firft  and  other  fons  fucoeffively  ia  taili  with  lereral 
remainders  over ;  and  A.  having  so  fona  at  tht  time 
of  the  feoffment,  it  was  refolved  dut  all  the  afes  li- 
mlced  to  perfons  not  in  eji  were  c$niiMgMl^  bot  the 
ufes  to  perfons  in  ejfe  were  w)f^i/  ianmediateiyi  and 
that  the  contingent  ufes  when  they  (hould  come  m  efi^ 
would  vcfl  by  iiiterpofition,  if  the  eftate  for  life, 
which  ought  to  fupport  them,  was  not  difturbed* 

Where,  in  tht  fame  conveyancey  an'efbite  for  Ifllc  fs 
limited  to  a  perfon,  and  after  that  a  coniingecit'^Te- 
maindcr  to  another,  foHowcd  by  aremafhder  dS  the 
beirs  ox  heirs /pedal  of  the  firfl:  tenant  for  Ttfe ;  (f) 
this  laft  limitation  fliall  be  cfteemed  cJcecuted  only 
/ub  mode  J  that  is,  in  fuch  manner  as  to  opeir  and  fd-* 
parate  icfelf  from  the  firft  eftate  for  lil'c,  when  the 
contingency  happens. 

{/)  I  Rep.  137.    Chodlcigh's  cafe.         (g)  11  Rep.  80.  liewii 

Bowles's  ca.%^  fupra,  42. 

•       The 


b«"^7be  preceding  cafes  are  mftmces,  where  the  rm« 

}^^en€y  of  the  iatervCning  rtfnaiDder|^»  arcyfe  from 

l:iieir  being  limited  to  perfons  not  in  ejfe.   But  if  tjitrd 

be  a  remainder  limited  to  a  perfon  in  effty  fo  as  to  de^. 

itfiend  en  a  contingent  evenr^  if  the  fame  contingency 

^Ik  oof  coofidered  as  eateodii^  to  the  fubfequeot  li-* 

^.mttattensQfiidi  of  theie  limUticns  a^  are  to  perfbns 

?m  Bffkmaiy  iie  v0id ;  as  in  the  cafe  of  Naffer  v.  San*   [  ^aq  t 

ders  above  cited  f  (b)  where,  upon  a  feoffment  made 

•by  jf.  to  the  ufc  of  himfelf  forJife,  and  after  to  the 

ufe  bf  the -feoffees,  for  80  years,  if  ^.  and  C  (1)  his 

^ife  Iboqld  feriong  live;  and  if  C.  furvived  B.  her 

hu(band>  then  to  the;ufeof  her  for  life,  and  after  her 

deceafe  to  the  ufe  of- IX  in   tail,  remainder  over; 

diough.  it  was  agreed  that  C.'s  eflate  for  life  was  con-^ 

iingaU, :0n  the  event  of  her  furviving  her  hufband* 

yet  It  wap^h<;id  that  the  fubfcquent  remainders  were 

So  where  lands  ^crc  conveyed  to  the  ufe  of  the 
grantor  for  life,  (*)  remainder  to w^.  for  life, remainder 
to  his  Ifirfl  and  other  fons  in  tail- male  fuccefTively, 
li^^  remainders  to  B.  and  to  his  firft  and  other  fons, 
tcffiajnd.er  to  C.  and  D.  (the  grantor's  fitters)  and  the 
hciri  of  their  bodies,  reverfion  to  the  grantor  in  fee ; 
^if er  the  grantor's  death  ^.  and  B.  having  no  fons  and 
C  being  dead  without  ifTuc,  ^.  wi  down  timber-trees 
and  fold  them  ;  the  heir  of  the  grantor,  as  then  fcif- 
edof  the  firft  efta^c  of  inheritance  in  one  moiety  of 
the  lands,  filed  his  bill  for  an  account  of  one  moiety 
of  ihe   timber-trees  j  and  though  it  was  objcded, 

(if)  Vide  fupra,  p.  ai.         (i)  And  vide  Traccy  v.  Lcchulicr, 
i^^«t  P-  34*-         t^O  WhitefitM  «;.  Bcwit,  2  P.  W.  240. 

dut 


Au  it  was  more  agreeable  to  fquky,  dittt.dbt' 
of  the  timber  trees  ihould  be  put  out  for  tbn: 
Befit  of  che  fqns  of  ^.  and  B.  which  oiighc  be  I 
yet  Lord   Macclesfield  held,    that  the    heir-  of  \ 
graocor  asjeifed  of  the  firft  eftate  of  ifiheritaaoe«l 
[  341  1   a  moieiy  at  the  time  of  felling  the  crots,  was 

titled  to  a  moiety  of  the  timber  s  and   JLoid  Chaft^J 
cellor  King  was  of  the  fame  opinion    upon  a  »' 
hearing. 

So  a  fubfequcnt  contingent  remainder  diay  be- 
come vcjied  in  interefi  before  a  preceding  onc^  which 
will  be  no  obftrudtion  to  its  fo  vetting.  As  whcitf 
A*  was  tenant  fdr  life>  (/)  remainder  to  his  firft  and 
other  fons  in  tail-male  fucceffively,  remainder  to  A 
for  life,  remainder  to  his  firft  and  other  fons  in  tail- 
male  \  then  j5.  having  ifiue  a  fon,  and.yf*  no  fon,  if. 
cut  timber-trees ;  it  was  adjudged,  that  the  foo  ot 
B.  who  was  then  tenant  in  tail,  fhould  have  thcmi 
for  the  property  thereof  was  in  him  by  rt^^on  o(  his 
inheritance,  and  the  remainder  to  the  firft  and  other 
fons  of  ^.  was  no  impediment^  being  but  zpofiHUtj 
which  might  never  happen. — But  here  it  is  to  bcob- 
fcrved,  that  Chancery  will  not  admit  of  waftc  by  w- 
lufion  between  tenant  for  life  and  the  perfbn  in  tided 
to  the  firft  vejled  eftate  of  inheritance,  to  the  pre- 
judice of  pcrfons  not  in  ejfei  {m)  any  more  than  if 
will  permit  tenant  for  life,  having  the  firft  veftrd 
inheritance  in  hinifclf,  to  take  advantage  of  it,  in 
committing  wafte,  to  the  prejudice  of  intermediate 
contingent  remainder-men, 

(/  )  2  Roll.  Abr.  I !  1.  Uvedale  i;.  Uvedalc.         («)-Vidc  Garth 
V.  Sir  John  Hind  Cotton,  aud  Wiiliaaisv^  Dokeof  BoItcCi  i^ifi* 
*  vol.  z.  p.  ^ 

^  But 
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-'^  Bm  where  riw-re  is  a  cbntirTgent  Ttmltitien  w/^ 
Ihfalute^   noeftttt  limirrd  afrcrwards-can   hp  vefted.    [  34^  J 
As  a  devife  lo  //.  for  life,  withoat  impeaehmenc  6i 
mAcy  »nd  if  he  have  iffue  male,  then  to  foch  ifTuc 
4liale  and  lib  heirs  iot  ever ;  («)  and  if  he  die  wich- 
oot  iAReic  maie,  then  to  fl.  and  hi^  heirs  for  ever  5  m 
that  cafe  the  court  held  that  the  remainder  to  5,  and 
his  heirs  was  not  vetted,  bccaufeche  precedent  limi- 
tation to  the  iffuc  of /f.  {0)  was  refolved  to  be  a  contin^ 
gent  fee  I   and  they  took  the  drftinclion  I  have  ftatcd; 
thait  where  the  mean  eftatcs  limited  are  for  life,  or  in 
tail,  the  laft  remainder  may,  if  it  be  to  a  perfon  in 
cffe^  veft  ;    (/))  but  that  no  remainder  after  a  limita- 
tion in  fee  can  be  vefleJ.     This  doftrine  is  eftabli(h- 
td  by  other  cafes  noticed  in  the  fequel  of  this  effay, 
aftd  here  referred  to  in  the  margin. 

It  feems,  however,  that  a  contingent  determinable 
fte^  devifed  in  truft  for  fome  fpecial  purpofes  only, 
will  not  prevent  a  fubfequent  limitation  to  one  in  eje 
from  being  vefted.  As  where  A.  devifed  lands  to  his 
daughter  for  life,  {q)  remainder  to  truftees  to  fup- 
port  contingent  remainders,  remainder  to  her  firfl: 
and  other  Tons  fucceiTively  in  tail ;  and  if  his  daugh- 
ter (hould  depart  this  life  without  iflue  of  her  body 
Ivoiug  at  her  death,  then  he  devifed  the  lands  to  trujf" 
tees  and  their  heirs  until  his  couOn  N.  Ihould  attain  hi? 
age  of  twenty -one  years,  upon  certain  trufts  6f^.  Item^' 

{n)  Loddington  v.  Kime,    1  Salk.  224.      Lord  Raytn.  208. 
(#)  And  vide  Beck's  cafe,  infra,  p*  514.  (/)  Doe^v.  Holmes, 

Goodri^hc  1;.  Dunham,  and  Doe  ^.  PerryOi  infra»  552,  ahd  Ives 
V'  Legg»  infra,  539.  (q)  Tracey  v.  Lcthulier,  3  Atk.  774^ 
Aobt.  Rep.  204.    .  *" 
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i  J43  ]   ^^  g^ve  and  devlfed  the  Imds  to  his  oooiki  jVl  after  ba 
ihould  have  attained  his  age  of  twenty-one  yewn  ($> 
the  term  of  his  Wfe,  reniainder  to  troiicesco  foppon. 
contingent  remainders,  remainder  to  the  firft  aod 
other  Tons  of  N.  fucceiTively  in  tail  Csfr.  aod  in  default 
of  fuch  ifTue^  or  in  cafe  N.  fbould  die  before  tweiH 
tf-one  and  without  ifluey    remainder  over.    Lord 
Hardmcke  held,  that  the  contingency  of  the  daugh* 
ter's  dying  without  ilTue  living  at  her  deaths  affeded 
only  the  eftatc  limited  to  truftces  until  JY.  ihouJd 
attain  twenty-one;  that   this  limitation  to  truftees 
Vf^s  not  zn  ab/aluie  fee,  as  was  contended,   hutzde- 
terminable  fee  i  that  the  eltate  limited  to  N.  was  only 
contingent  until  he  (hould  attain  twenty-one;  and 
that  this  contingency  extended  to  none  of  the  fub' 
fequent  eftates,  and  therefore  the  remainders  over  tt> 
perfons  in  ejfe  were  vejled. 

It  frequently  happens  that  eftates  are  fubjeSed  to  a 
power  of  appointment  in  the  firft  taker  ^c.  with  re- 
mainders over  in  default  of  Juch  appointment.  Upoo 
which,  an  opinion  has  obtained  in  fome  inftances, 
that  fuch  a  power  fufpended  the  efFedt  of  the  fubfc- 
quent  limitations,  and  kept  them  in  contingency^  lO* 
ftead  of  their  vefting  fubjeft  to  be  divejied  by  a  fub- 
fequent  execution  of  the  power.  The  opinion  of 
the  Chief  Juftice  on  the  fecond  point  in  Leonard  IJf- 
vie*s  cafe,  (r)  as  well  as  that  of  Lord  Hardwtcke  in 
C  344  3  ^^  "^^  ^^  ^^^  Robert  ff^alpole  v.  Lord  Conwaj  were 
to  this  effea.     (j)  But  thefe  have  been  over-ruled 

(r)  lo  Co.  Rep.  85.         (j)  Walpole  v.  Lord  Conwty,  t»f' 

IMrd'  Caoc.  Rep.  IJ3.     was  a  limitation  to  children  InmU  ^ 

default  of  appointment  by  the  father^  under  ?  power  of  limiciflg 

any  eftatel  to  any  of  them  hp  pleafed,  and  ihereforebeld  mtrngent, 

"--  Purina  his  lift. 
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hjr  later  determtnacbns :  and  indeed  chat  of  Lord 

hsrdwiskei   in  thcr.  laft  nrrntioned  cafe,  being  e&- 

prefely  founded  on  the  dccifion  lA  Loddingtn  v.  Kime^ 

vas  no  farther  an  auchoricy,  than  thcdodrine  in  that 

Cafe  on  which  it  was  grounded,  bOre  it  out.     But  I 

rather  think  the  do&rine  in  Loddington  v.  Kime^  did 

not  go  the  length  of  the  opinion  in  IValpole  v.  Lord 

Conwarf^  as  I  ihall  obferve  by  and  by :  and  we  ac« 

cordingly  find  Lord  Hardwicke  making*  a  different 

decision  in  a  fubfequent  and  more  mature  cafe. 

Thus,    where  by  marriage  articles,  money  was 

agreed  to  be  laid  out  in  the  purchafe  of  lands  to  the 

nfe  of  the  hufband  for  life,  (/)  remainder  to  truftees 

during  his  life,  to  preserve  &r.  then  to  the  wife  for 

life ;  then  to  all  and  every  child  or  children  to  be 

begotten  by  the  hufband  on  her  body;  for  fuch  eftatc 

6?r.  proportion  &fr.*^as  the  hufband  and  wife  during 

their  joint  li^es,  by  any  writing  under  hand  and  feal 

and  attefted  &f^.  fhould  appoint :  in  default  of  a  joint 

appointment,  then  as  the  furvivor  fhould  appoint; 

and  in  default  of  appointment  to  be  equally  divided 

among  the  children,  if  more  than  one  as  tenants  in 

common,  with  crofs  remainders  and  benefit  of  fur-* 

vivorfhip ;  if  but  one,  then  to  that  child  in  taU,  in    [  34J;  ] 

de&ult  of  fuch  ifTue  to  (he  hufband  his  heirs  and  af* 

figns  for  ever. 

Upon  a  queflion,  whether  the  inheritance  in  the 
lands  to  be  purchafcd,  would  have  vefled  in  the  fa- 
ther, it  was  contended  it. could  noti  becaufe  during 
^is  whole  lite,  the  inheritance,  fuppoUng  a  purchaffi 

(/}  ConDiDgham  v.  Moodjr,  1  Vez,  174* 
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made,  would  have  been  in  aheyatMi  for  a&  fit  mighl^ 
have  limited  it  to  any  child  infee^  and  th^  pfOTifiM 
over  in  default  of  appointment  would  then  have  bMI 
out  of  the  queftion,  it  was  a  fpringing  ufc,  refttog  in 
fufpence  during  his  Vxki  for  which  Lord  Conway^s  eaft 
was  referred  to. 

But  Lord  H^rdwicke  h^ld»  that  the  father  taki^s 
an  cftate   6>r  life  by  the  J^me  j£nkw$e9tj  the   i^^ 
herita^CQ  would  have  vefted  in  him.    He  faid>  that 
-where  no  perfon  was  feen  or  known  in  whom  the  in- 
heritance CQuld  vefl:^  it  might  be  in  abeyance— that 
the  fee's  being  in  abeyance^  h^d  in  fome  cafes  oc-* 
cafioned   an   a£b  of  parliament  to  remedy  it ;  but 
there  it  was  not  fa :  nor  did  the  fewer  of  appoiniwMfi 
make  any  alteration  therein  j    for  the  only  cflFcft 
thereof  was,  that  the  fee,  which  was  ve^ed^  was 
thereby Tif^Va  to  be  divejted  if  the  whole  was  ap- 
pointed :  or  if  part,  yb  mtub^  as  was  not  drawn  out  of 
the  inheritance,  ftill  remained  in  the  father  as  part  of 
[  246  ]   ^^^  ^'^  ^c®  J  and  there  was  no  occaGon  to  put  the  m- 
hcricance  in  abeyance ;  which  the  court  never  did, 
but  from  nuefftty  ;  and  would  (b  mould  it  by  opening 
the  eftate;  as  in  Lewis  Bowles\  cafe  and  feveral  otherTj 
as  bed  to  anfwer  the  purpofes  of  the  limitatioos; 
But  if  the  appointment  was  noc  madcj  it  remained 
undijlurbed. 

It  is  to  be  obfcrved,  that  riiis  was  not  a  ea/c  in 
which  the  eftate  was  originally  the  father^s  or  vejlei 
in  him  at  all  before  the  fettlcment ;  where  the  limi- 
tation of  the  fee  to  him,  being  the  nverfion^  and  part 
of  his  old  eftate^  would  have  remained  vefied  in  him 

-  till 


ii&iHrfcft^j  hj  the  vefting  of  a  contingeAt  femaf  n- 
der*  Sut  it  wa3  the  cafe  of  money  to  faie  laid  out  in 
la»ii4st  wll^re  the  father's  title  co  the  ieb^ritaDCe  wa$ 
CO  4rigiHaieiH  the Jume  Jetilemtnt  as  the  limitations  to 
fhc  children ,  and  by  which  as  Lord  Hardwicke  ob« 
iervdd^  as  the  father  took  alfo  an  eftate  for  life»  the 
inheritance  according  to  the  ordinary  rules  'Oefiid  ifi 
l^ilki. 

And  again  in  a  very  late  cafe,  («)  where  by  mar- 
riage fettlement  lands  were  limited  to  the  ufe  of  the 
wife  and  her  heirs  till  the  marriage,  afterwards  to 
her  leparate  ufe  for  life,  remainder  to  the  ufe  of  her 
hulband  for  life,  remainder  to  the  ufe  of  all  and 
every  child  or  children  of  the  marriage,  or  fuch  of 
them  for  fuch  eftates  and  interefts  Cffr.  and  in  fucb 
parts,  Ihares  and  proportions  as  the  hulband  and 
wife  ihould  by  deed  appoint,  and  for  want  of  fi^ch 
•pp(Mntment,  then  to  the  ufe  of  the  child  0r  chil- 
dren of  the  marriage,  in  fuch  parts,  iharesi  and  pro-' 
portions,  afid  for  fuch  eftates  and  intefefts  as  the  fur- 
vivor  of  them  ihould  by  deed  or  will  appoint ;  and 
forwent  of  fuch  appointment,  then  to  the  ufe  of  all 
0nd  every  the  child  or  children^  equally  (hire  and  fliarc 
alike  iSc. 

Upon  a  queftion,  whether  the  remainders  to  the 
children  were  vefted  or  contingent  \  it  was  contended,' 
that  the  power  of  appointment  prevented  their  veft* 
ing,  by  abforbing  the  whole  fee ;  and  the  ca,fes  of 
Leonard  Lovie^  Loddington  v*  Kime  and  Lord  Cowvpay 
were  ciced  in  fupport  of  this  conclufion. 

(0)  Doe  V.  Martin,  Dumf.  and  Eaft^  v.  4.  p.  39- 

U  3  Lord 
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Lord  Kerry on^  after  obfcrving  that  the  jud^ene 
muft  depend  on  the  aurhoruies  citcJ ;  the  three  lead- 
ing of  which,  vvcrc  Lovie^s  caff — ff^alpolev.  L6rd  O/nm 
way  and  Cunningham  v.  ^/*oo^y^  and  noticing  tlic  opi» 
nions  in  the  two  laft>  was  happy  to  find  that,  lA  the 
laft  of  thofc  cafes  Cunningham  v.  Moody  where  Lord 
Hardwcke  had  an  opportunity  of  re  confideruig  this 
qodftion  more  f ully>  and  at  a  time  of  life  when  his 
judgnrient  was  more  mature,  be  determined  dtfierest- 
ly,  (from  the  opinions  held  in  the  two  former.)  His 
Lordihip  faid  he  could  not  find  any  fubftaotial  dif- 
ttndion,  between  that  cafe  and  the  principal  one. 
That  the  limitations  to  the  children  were,  ^r^/uhjeS 
to  a  power  of  appointment,  but  for  want  of  fuch  w^ 
pointment  to  the  children  ^c.  And  whether  the  li- 
mitations preceded  or  followed  the  power  of  appoint- 
ment,  it  made  no  difference* 

That  the  opinion  of  Lord  Hardwicke  in  the  latter 
cafe  was_  peculiarly  deferring  of  attention  j  becaufe 
when  it  was  difcuffed,  the  former  one  of  fP^alfeUY. 
Lord  Conway,  where  he  had  intimated  a  differeot 
opinion,  was  (trongly  preflfed  upofi  hin^i  ^pd  be- 
caufe too,  he  decided  the  laft  cafe,  at  a 'time  when  • 
.  he  had  the  afliftance  of  fome  of  the  ippil  emjipj^t 
lawyers  who  ever  attended  thp  bar  of  that  court.  {*) 
IjordKsnyon  therefore  thought^,  that  oa  the  auiho- 
rity  of  that  cafe,  the  renruinders  to  the  phildren  ww 
vcfted,  fubjcdt  ncverthclcffi  tp-fep  divefted  by  the  pa- 
rents exccutfng  the  power*        r  •  . 

{x)  And  vide  the  fame  doarinc  «•  to  |>crf6nal  property,  i  Vis. 
110.    2Vcz.209.    Amb.  365.  ^ 

'       Mr.Juftice 
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^v^I^r.  JxittACt  BuUer  further  cited  the  cafe  put  by 

JhObc^  J^  fowell.    1  Lord  Raym.  1158.  of  a  limitation 

M^  fuch  peribos  as  ^.  (hould  appoint  by  willj  remain* 

dcr    over,  in  fupport  of  the  fame  conclufion,  and 

jMidgment  was  given  accordingly. 

I   cannot  difmifs  the  laft  noticed  cafeis,  without   [  349  ] 
Ibme  oblervatidns  upon  the  diftindion  between  them^ 
and  the  cafe  of  Loddingtan  v.  Kime  and  others  of  that 
'  kihdi  wherein  it  has  been  repeatedly  decided/  and 
now  I  apprehend,  fettled  beyond  difputc,  that  no  li- 
mications  after  a  contingent  limitation  of  th^  fee  Jim* 
pU  ahjolute^  can  be  veftcd.     The  primd  facie  refem- 
blance  of  the  cafes,  feems  to  call  for  an  attention  to 
(he  grounds  of  diftinAion  between  them.     Such  in- 
deed,  is  their  Brft  refemblance,  as  to  have  led  Lord 
Hardwicke  to  the  opinion  he  adopted  in  /f^alpele  v. 
Lord   Conway^  when  he  referred  to  Loddington  v. 
Kime,  as  an  authority  in  point  for  it     But  I  have 
already  obferved,  that  the  precedent  does  not  appear 
to  go  the  length  for  which  it  was  fo  rcfortcd  to. 

The  firft  obfervable  difference  betwixt  the  cafe  of 

Loddington  v.  Kime,  and  that  of  Walpole  v.  Lord  C^»f 

'  "oaay  is,  that  in  the  former  there  was  ai>  a6tual  limi^ 

'  tktion  of  the  fee  though  in  contingency,     Ajid  it  was 

therefore  held,  that  any  fubfcqucnt  limitation  of  it 

muft-be  equally  contingent,  as  depending  on^he 

fiihire  of  the  firft,  and  only  Operating  in  the  altc*rna* 

tivc  of  it;  but  in  the  cafe  of  fFalpolev/ljord  Conway 

as  well  as  in  thofe  of  Cunningham  v.  Moody^  and  Doe 

v«  Martin,  no  aSual  limitation  of  th^  fee  exifted,  or 

could  exift>  before  the  execution  of  the  power  of  ap- 

U  4  pointment. 


I  350  ]  pointiqent.  For  a  gctifiral:;]Dou^er  ofappoioiiiigijMiy 
«ftat€  or  incercft  ad^  libifum^  though  enaUmg  to  lioMi 
the  fee,  does  not  dfctrrcaMi  atiy  eftaftf  w  beiimM^d^ 
r4ieFefore  no  limuation,,  of  tke  /r^  arUcSr  laiicil  fe  IM 
a&ually  appointed  uackr  t^e  power.  ^  Tke-ifrpciiAC- 
menc  when  executed  may  not  reach  the  fee;  it  may 
ftof  at  w  cftat/e  for  ye^rs  for  life>  or  in  uiU  and  i|o- 
t«tth^  appoiati^nt  be  eompkee>  the  power  asKMiaa 
noawre  ta.a  limVcacion  oi  tht/a^  than  ii  dt^eaef  sa 
4^air^  .i^iiA  or  any  other  qfcertainahle  if^tt^i^y  eqnal^ 
withw  the  extent  of  iche  power,  but  in  which  the  «i- 
•eution  of  it  may  ierminata,  without  limitiog  tfa* 
whole  fee. 

The  cafes  thepeforpj^  wherein  the  eft  ate  to  be  ap^ 
pointed  ''s  not  gxed  try  the  power  itfelt  to  be  infcf^ 
feem  fufBciently  difting'uiihabie  from  LoddingtM  ▼* 
Kime,  on  the  ground  I  have  noticed^  of  their  not- 
containing  any  limitation  of  the  fsey  until  the  ap- 
pointment decides  upon  an  eftate  to  that  extent:  bat 
the  diftin£bion,  in  this  view  of  it,  feems  ^o  ^all  fliorc 
•  't)f  thofe  cafes,  where  the  power  itfelf  cor  fines  the 
operation  of  the  appointment  to  the  fee  alone.    As 
in  the  inftance  of  a  fettltment  to  the  ufe  of  ji.  for 
liftj  remainder  to  the  ufb  of  fuch  child  or  chitdrei^ 
of  ji.  and  bij  or  their  Mrs  and  aff^gns^  as  A.  (ha)}  by 
£  351  ]    deed  feff.. appoint j  and  in  defauk  of  ,6ich  appotll^- 
meati  rcoiainder  over.     Here  the  power  of  appoint* 
meat  being  fixed  to  a  limitation  of  the  fee^  the  cafe  * 
might  poffibly^  on  that  account,  be  thought  to  be 
more  nearly  allied  to  that  of  LBddivgtoH  v>.  Kime^  and 
to  amount  to  a  contingent  limitation-  of  the  fee  by 
the  deed  itfidf>  as  in  liiat  cafe.  ^     . 

X  am 
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'  2r.tinrtt>Cti|ipiifed  of  iihy  a£tnil  decifion  on  a  cafe 

^018  ciceuinlhwced^  the  opinion,'  however,  oiPrtvell 

J;.a?  Lord  Jtmftn,  n  50.  when  be  fays,  *^  That  chough 

H,it  irais  a  doubt  in  Leenard  Lmef%  cafe,  whether  a      * 

'^wmaindor  could  be  limited  after  a  cantingeni  fee* 

^  yet  it  is  none  now ;  and  therefore  if  z  fee-ftrnple  he 

**  lignited  to  fiich  perfons  as  A.  ihall  appoint  by  hit 

^''wilii  remainder  over,  that  it  is  a  good  remainder 

"  vefied   till    the    appointment''    moft    completely 

reaches  and  applies  to  the  very  point ;  to  which  we 

m^  add,  that  there  is  not  in  any  one  of  the  above 

decrfions,  refpe£ting  the  power  of  appointment  not 

fufpending  the  efFed  of  the  fubfequent  limitations,    * 

the  leaft  notice  taken  .of  any  difference  in  this  rcfpeft, 

,    between  the  operation  of  the  appoifttmcnt  being  con- 

fioed  to  a  limitation  of  the  whole  fee  or  not ;  nor 

atnobg  the  reafons  given  for  thofc  decifions,  is  there 

any,  the  remoteft  reference  to  the  latter  ground. 

.  This  lea4s  us  to  a  conclufion,  that  the  do6brine  of  [  35a  ] 
Ltddington  v.  Kime,  is  to  be  reconciled  with  that,  in 
the  above  cafes  of  limitations  through  the  medium  of 
pollers  of  appointment,  upon  a  principle  founded  in  / 
^adaption  $r  uf$  of  that  medium  itfelf^  abftraded 
from  the  extent  or  modification  of  the  appointing 
power.  And,  I  think,  a  proper  attention  to  the 
fubjeft,  will  (hew,  that  the  principle  of  the  diftinc- 
tionl  have  already  noticed,  in  regard  to  the  cafes 
where  the  power  in  them  is  not  reilrifted  to  an  ap«» 
poiritment  o(  the  whole  fee,  is  really  founded  on  the 
mde  ofUmitatian  by  reference  to  the  medium  of  an  ap^ 
foiniment,  V12.  that  the  effeS  of  the  limitation  in  aiiy 
fikipe  cr  degres  at  all^  depends  on»  and  commences  iM§ 

the . 
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the  execution' of  the  appwainent:  zrxA'in^AaX 
of  the  above  principle  of  diftindion^  it  fecms  iodif' 
fcrent  whether  the  limits  of  the  eftate  tp  be  appoint 
,cd>  are  afcercained  or  not^  by  the  deed  crea^uig  the  ; 
power.  For  the  limits  of  the  eftate  are  noibM^iof^all, 
during  the  interval  in  which  the  linritatiou  df  -the 
eftate  itfelf  is  not  Jubfofting,  that  is,  tUl  the  ^Q^pomf- 
naent  gives  it  fome  dirt^tion^  and  l'uppli^i|'Wicl^,iui 
objeft. 

And  here  fecms  to  be  the  foundatibn  forpnc  gc- 
.  neral  di(tin£tion>  between  cafes  where  the  limit#ripJi 
t  353  ]   of  the  fee  is  originally  and  finallj  contained  w,  and 
made  by  tht  ^onveyai^t  it/ii/i  and  thofc  wher^jts 
€ffiif  is  referred  to  2l  Ju^^quent^  dir^SiaH  Oi  ^f^iuXr 
meat.    In  the  firft  cafe^  tl^ere  exifts  aa  a^^ual  limi- 
tation of  the  fee  cofgpleie  zr^petfeSf:^  it  ever  c^n 
be^  from  the  time  of  ei^e^uting^the  deeds  in  tl^f^other, 
no  limitation  at  a)l^    however  the  power  may  be 
worded>  affuallj  exijls^  until  the  appointment  gives 
it  ejfence.     The  deed  is  not  cohiplete  ifor  operative 
before,  as  to  any  limitations  rcferrecl  by  it:  to  ffie 
power  of  appointment.    If  no  appointment  is  i^er 
made,  no  fuch  limitation  is  made\  how  Vheneatttt 
intercept  or  fufpend  the  effeA  of  limitations-^^^dSiy 
made.     When  the  limitation  h  effeaedhj  an  execution 
of  the  power/  it  may  dive^  other  fubftituted  limita- 
tions, which  had  attached  before  its  exiftencc  j  but  it 
would  be  ftrange  to  confider  it  as  operating  to  thcir 
exclufiony  during  its  own  non  exiftence.     Wherever  the 
effeft  of  the  limitation  is  referred  to  a  power  of  ap- 
pointment, it  is  wholly  ineffeflive  from  theexttotion 
of  the  deed>  till, that  of  the  appointment;  and  as 

much 


■  much^i  M/Z/Zy,  untU  raifcd  by  the  execution  of  the 

i  power,  M  if  it  had  never  Been  noticed  in  the  deed  at 

;  -tU ;   but  where,  it  i»  finally  made   by  the  original 

"  deed  iifclf,  it  has  all  the  exiftence,  all  the  efficacy  which 

'  it  can  derive /rtfm  the  deei%  nothing  remains  to  give 

^  the  deedzny  further  operation  in  rcfpedt  to  it.     The 

limitation  bears  efficiency  in  it,  from  the  execution  of 

^e  deed^  and*  its  uhimace  efFeft  only  awaits  the  oc-    [  354  J 

currence  of  the  objeft,  which  it  is  dircded,  by  the 

ciecd^  to  attach  upon. 

*  The  above  grounds  of  diftindion,  may  perhaps, 
fcrvc  to  bring  all  the  cafes,  where  limitations  are  re- 
ferred to  powers  of  appointment,  within  the  doftrine 
I  in  Cunningham  v.  Moody  and  Doe  v.  Martin  i  without 
ID  the  leaft  clafliing  with  that  of  Loddington  v*  Kime^ 
and  other3  decided  on  the  fame  principle ;  and  I 
therefore  thought,  they  merited  fome  notice  in  this 
place. 

We  may  next  obferve,  that  the^above  cited  cafes 
f^  Napper  Jt.  Sandersj  (y)  (in  which  C.  died  before 
her  huiband,  and  therefore  the  event  on  which  her 
remainder  for  life  was  to  take  efFc<9:  never  happened) 
,  and  Tracey  v.  iMhulier,  are  two  exprcfs  authorities, ' 
.that  where  a  remainder  is  limited,  even  to  a  perfon 
if^  £^9  fo  as  tQ  depend  on  a  contingency,  this  con- 
tingency may  be  confidcrcd  as  confined  to  fuch  re- 
mainder^ without  extending  to  or  affedling  the  fub-  < 
fequent. limitations i  as  was  held  in  regard  to  the 
contingency  of  C's  furviving  her  huifband  inthe  cafe 
.  of  Nafper  v.  Sanders^  and  in  refpeft  to  the  contingcn-- 

{j)  Vide  fupra,  p.  21, 
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cy  of  the  daughter's  leairing  no  iffiie  living  at  het 
deceafe^  in  the  csl(c  of  Tracey  v.  jMkulier. 

[  3S5  ]  This  brings  our  attention  to  thofe  cafes,  whereio 
a  condition  annexed  to  a  preceding  eftate,  is,  oris 
not,  confidercd  as  a  condition  freceden:  to  giye  etfcd 
to  the  ulterior  limitations.  We  may  dilVin.aruilh  fuch 
cafes  into  three  clafTcs:  Firft,  limitatipns  after  a  pre- 
ceding eftate  which  is  made  to  depeoJ  on  a  contib- 
gency  that  never  takes  efFeft.— Secondly^'  limitations 
over  upon  a  conditional  contingent  determination  of 
a  .preceding  eftate,  where  fuch  preceding  eftate  never 
takes  ej^eSl  at  all.-rThir  Jly,  limitations  over  upon  the 
determination  of  a  preceding  eftate  by  a  contingenqrj 
¥rhich  thpugh  fuch  preceding  eftate  ukcs  eftedj^  0e« 
vcr  happens.  i 

The  above  noticed  cafes  ot  l^apper  v.  Sanders  ana 
^racty  v..Lethuliery  appear  to  fall  under  the  firft  clafs 
©f  this  diftribution  ;  in  which  cafes  we  find,  that  th^ 
contingency  aflPefted  only  that  eftate,  which  it  was 
firft  annexed  to,  without  extending  to  the  ulterior 
limitations. 

So  in  a  cafe  referred  to  the  court  of  K.  B.  from 
Chancery,  (2)  where  there  was  a  devife  in  truft  for 
the  tcftator's  fon  for  life,  and  after  his  deceafe  uftto 
his  firft  and  other  fons  by  any  future  wife  in  tail,  rc- 
riiarnder  to  the  daughters  of  fuch  future  marriage  in 
fee ;  followed  by  a  provifo,  that  if  his  faid  fon  ftiould 
r  j^5  1  thereafter  marry  with  any  woman  related  in  blood  to 
M.  A.  his  then  wife,  all  the  above  ufes  fo  far  as  they 
Ihould  relate  to  the  iffue  of  fuch  future  marriage, 
Ihould  ceafe  and  determine  5  it  being  his  ftcdfaft  re- 

^  («)  Bradford  v,  Foley,  Dougl.  Rep.  6y 

folution. 
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iblution^  as  far  as  the  law  enabled  him,  to  i&iVrd^  that 

no  pcrfoD  any  ways  of  kin  to  btr  in  bloftd^  or  bora  or 

deiccnded  from  any  fuch  perfon^  (hould  inherit  any 

part  of  his  faid  eftate;  and  in  fuch  cafe>  noCwith<^ 

ftajiding  there  Ibould  be  lawful  iflue  of  his  faid  iba 

hf   fuch  future  marriage,  they  fhould  take  nothing 

under  his  will ;  but  the  trullees  (hould  Hand  feifed 

to  the  ufe  of  the  teftator's  brother's  children  in  tail;. 

aod  io  cafe  of  all  tbeir  deaths  in  his  own  life  time  or 

afterwards  without  ilTuei  then  he  gave  all  his  real   •  • 

cftace  to  his  own  right  heirs  \  he  meant  Juch  heirs 

wly^  9s  (hould  be  no  ways  related  in  bloody  or  claim 

any   dcfcent  from  any  perfon    related  in   blood  to 

M.  J^  his  faid  fon's  then  wife,  all  and  every  of  whom 

he  thereby  utterly  excluded  from  any  right,  title,  or 

benefic  from  hi^  real  or  perfonal  eftate  in  any  (hape 

whaxfoevcr.     After  the  teftator's  deceafe,  M  A^  died, 

and  after  her,  the  tcftator*s  fon  without  i(rue,  an4 

wichout  having  married  again.     And  it  was  con* 

tended  that  the  limitations  to  the  teftator's  brother's 

(099,  depended  on  his  faid  fon's  marrying  again,  an4 

having  therefore  failed,  the  heir  at  law  was  entitled^ 

Lord  Mansfield  obferved,  that  nothing  could  be  [  .jry  1 
clearer  than  the  tcftator  meant,  that  no  child  of  M.  A» 
&ould  take  in  any  event-,  and  yet,  according  to  the 
argument  infilled  on,  fuch  child,  if  there  had  been 
one,  mull  have  taken;  and  the  court  certified  they 
were  of  opinion,'  that  the  children  of  the  brother  of 
the  teftator  took  eftates  tail  with  crofs  remainders^ 
Here  we  fee  that  upon  the  evident  intention*  the. 
contingency  of  the  fon's  marrying  again  £57^^.  was  con-. 
fiaed  CQ  the  cflates  limited  to  his  future  ifiue*: 

And 
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.  And  in  a  later  cafe,  {£)  where  a  tcftator,  after ic- 
vifing  lands  to  his  wife  for  life,  and  expreffing  his 
next  defire  to  provide  for  his  fillers,  but  confidenng 
that  his^^  M.  wife  of-Vf.  was  alreaify  weU presided 
for,  during  the  life  of  her  /aid  bufbandy  and  theiefsr^ 
would  noty  unUfs  fbe  happened  to  Jurviw  bimy  vumei 
any  ajjiftance  to  enaile  her  to  live  in  the  world-,  he  dc*^ 
vtfed  certain  lands  to  cruftees^  their  heirs  and  affigos^ 
in  truft  that  they  and  their  heirs  during  the  life.oC 
the  faid  M.  (hould  pay  the  rents  and  profits  to  the 
teftator*s  fifters  E.  and  B.  their  heirs  and  affignt; 
and  from  and  after  the  deceafe  of  the  faid  fV.  in  csfie 
the  teflator' s  JiHer  M.fiould  be  then  livings  then  to  the 
ufe  of  the  three  fitters  feveralLy  in  thirds  for  their 
refpeftive  lives,  with  feveral  remainders  to  their  Ions 
f  258  ]    fuccefljvely  in  tail,  remainder  to  their  daughters  as 
tenants  in  common,  with  crofs  remainders  between 
the  fifters  on  default  of  iffue  of  their  bodies  rcfpec- 
tivcly:  it  was  held,  that  the  condition  of  the  mar- 
ried Rdtcr's/urviving  her  hu/band,  did  not  extend^to 
any  of  the  limitations  fubfequent  to  her  eftate  for 
life.  ^• 

The  conftruftlon  in  thefe  cafes,  as  to  the  reftric- 
tion  of  the  contingency,  to  the  eftate  firft  hinged  upon 
it,  appears  to  depend  on  the  teftator's  apparent  in* 
.  tcntion,  not  to  extend  it  further.  For  wherever 
there  is  no  apparent  diftindion  in  view  in  this 
refpedl:,  between  fuch  eftate,  and  thofc  which  follow 
it,  the  contingency,  it  fccms,  will  equally  affedt  the 
whole  ulterior  train  of  limications. 

(9)  Iforton  V.  Whitaker/  1  Duf nf.  &  Eail  346. 
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'  Thns  m  cafe  of  a  dcvifc  to  the  tcftator's  fon  and .   . 
the  heirs  of  his  body,  {h)  and  if  his  faid  fon  fhould 
(fie  wichouc  ifiue  of  his  body^  and  the  ceftator's  wife 
Jbould  Jurijive  the  faid  fon,  then  the  tcftator's  wife 
(honld  enjojr  the  premiffes  for  her  life,  and  after  her 
dcceaie  that  the  premiflfes  ihoutd  be  enjoyed  by  the 
teftator's  fifter  for  her  life,  and  after  her  deceafe  (the 
teftator's  .(bn»  fVilHam  Hdaker,  being  dead^  without 
ifluc  as  aforcfaid)  then  the  teftatordcvifed  the  premif- 
fes orer  in  fee:  the  teftator's  wife  did  not  furvives?the 
toftator^  fon,  but  he  ^ied  after  her  without  iflue : 
and  upon  a  queftion,    whether  the.  ulterior  devife    L  359  J 
over  had  not  failed  by  the  wife's  death  in  the  fon's 
life-time,  a  cafe  was  (by  confcnt)  made  for  the  de- 
Cerminacion  of  the  Judge  {Reynolds)  who  tried  the 
caufe;  whofe  opinion  was,  that  the  remainder  li-^ 
miced  by  the  will  was  a  contingent  remainder,   de*t 
pending  on  the  death  of  the  fon  wiihout  ijfut  in  the 
lift  pf  she  teftaror's  wife ;  and  as  that  contingency 
never   happened,    the   remainder  which  depended 
thereon  could  never  arife;~In  this  cafe  the  Judge 
feems  to  have  laid  much  ftrefs  on  the  words,  "  the 
"  teftator's  fon  being  then  dead  "wxthout  iffue  as  afore* 
^^Jaid^*  annexed  to  the  renftaindcr  after  the  wife's 
deceafe,  as  equivalent  to  a  repetition  of  the  contin- 
gency firft  ezprefled,  of  chefon's  dying  withoutiffue 
the  wife  tbm  living. 

And  again,  where  lands  were  devifed  to  truftecs, 
if)  upon  tJTuft  out  of  the  rents  to  pay  20/.  annually 

{hi)  Davis  V.  Nortop,  2  P.  Wm«.  390,     (c)  Doe  v.  Shippard, 
Dottg.  Rep.  75  ...    x.^ 

to 
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to  the  teftatoi^s  daughter  for  life,  and  to  pay  the  re* 
fidue  of  the  rents^  and  the  whole  after  her  dcceale,  to 
her  hufband  for  his  life;  and  if  Jbejbmld  bappenU 
pfvive  her  bujband  then  to  ftand  Jeifed  of  all  the  lands 
«pon  the  trufts  after  nientioned,  viz.  to  his  faid  daugb* 
tcr  for  life,  then  to  her  fon  H.  and  the  heirs  of  his 
body,  remainder  to  the  heirs  of  the  body  of  hxx  huf- 
band by  her,  remainder  to  the  heirs  of.  her  body  by 
r  ^60  ]    any  other  hufband,  remainder  to  her  hulband  and  his 
heirs  for  ever.     The  teftator's  daughter  died   10  the 
life-time  of  her  hufband,  and  it  was  held  that  the  li* 
.  Agitations  over  Ihould  not  take  efFeft ;  for  chat  the 
contingency  was  not  confined  to  her  lift  e^at€\  but  ex- 
tended to  all  the  fubfequent  limitations.     The  court 
^  not  finding,    upon    the  whole   will,    fufficient  td 

gather  a  different  intent;  fo  as  to  warrant  them 
fn  fupplying  the  omitted  words.  In  this  cafe  we 
may  obferve,  that  the  contingency  itfelf  was  ex* 
prefsly,  by  the  words  of  the  will,  extended  to,  and 
equally  conneffed  with,  all  the  fubfequent  limitations j 
for  the  truftees  were,  in  that  event,  to  ftaod  feifcd  of 
the  lands  to  the  feveral  ufes^  intents,  hnd  purpofes^ifl 
the  will  after  mentioned ;  which  ujes  included  as  wcU 
the  limitation  to  the  wife  for  life^  as  thofc  following 
it ;  fo  that  there  was  no  particular  connexion  of  the 
condition  with  her  eflate,  more  than  with  any  of  the 
reft. 

As  an  inftance  of  that  clafs,  (i)  where  fubfequent 
eftatcs  were  limited  on  a  conditional  determination 
of  a  preceding  eftate,  and  fucb  preceding  eflate  never 

(<7)  Scatterwood  n).  Edge,  1  Salk.  229. 
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took  effcft  at  all  5  wc  may  refer  to  the  cafe  of  a  Jc- 

vife  to  truftees  for  eleven  years,  remainder  to  the 

firft  and  other  fons  of  5.  fucceflively  in  tail- male, 

provided  they  (hould  take  the  teftator's  firhame ;  and   [  361  ] 

in  cafe  they  or  their  heirs  ihould  refafe  to  take  the 

teftator*s  firname,  of  die  without  iflue,  remainder  to 

the  firft  fon  of  C.  remainder  over.    B.  died  without 

having  had  any  fon/C  had  a  fon  at  the  time  of  the 

devife.     The  court  did  ndt  agree  as  to  t\it  validity 

of  the  devife  to  the  firft  fon  of  B.  being  after  a  termt 

of  years  without  any  preceding  freehold  to  fupport 

k;  but  refolved-  that  the  fubfequent  limitation  to  the 

firft  fon  of  C  who  was  then  in  effe^  and  capable,  took 

tffefti  and  that  the  preceding  limitation  to  the  firft 

Ibnof  B.  pr  the  condition  thereto  annexed,  did  not 

operate  as  a  precedent  condition  which  mtift  happen^   , 

to  give  effedt  to  the  fubfequent  limitation  to  the  foit 

of  C.  but  was  only  a  precedent  eftate  attended  with 

fuch  limitation.    • 

Of  the  fame  opinion  was  Lord  Hardwicke  in  the  cafe 
o(  jivelyn  v.  fVardi  {e)  who  faid  he  knew  of  no  cafd 
of  a  remainder  or  conditional  limitation  over,  of  li 
teal  eftate,  (/)  whctRer  by  way  of  a  particular  eftate^ 
fo  as  to  leave  a  proper  remainder,  or  to  defeat  an  ab- 
folure  fee  before  limited  by  a  conditional  linniitation,- 
but  if  the  precedent  limitation,  by  what  means  focver 
be  out  of  the  cafe,  tfie  fubfequent  limitation  fhould 
take  place.     As  the  faid  cafe  of  '^ylvelyn  v.  H^afdi 

(e)  1  Vezey  422.  (/)  Jones  v.  Weftcombc,  1  Eq.  Abr.  245. 
Avdyn  ^.  Ward,  i  Vcz.  420.  Staiham  v.  Bell,  Cowp.  Rep.  40. 
tod  other  cafes  no  deed,  infra,  vol.  i.  p.  392  et  £;q. 

Vol.  L  X  and 
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Md  indeed  mod:  of  the  cafes  which  occur  upon  this 
C  3^^  ]  poin^  ^re  cafes  wherein  chetvi^^/^ySf^was  firft  lioiited^ 
I  (hall  poftpone  the  further  conGderation  of  them  to 
the  chapter  of  executory  devifesi  only  obferving  in 
this  place^  that  if  fuch  a  conditional  limitation  is  not 
defeated  by  the  failing  of  the  preceding  eftate,  in  thofe 
cafes  wherein  the  whole  eftate  is  firft  limited ;  a  fortiori 
it  (hould  not  be  defeated,  in  the  cafes  where  the  whole 
fee  is  not  at  firft  limited,  but  the  remainder,  though 
conditional,  includes  the  refidue  of  the  eftate  not  be- 
fore otherwife  difpofed  of. 

As  to  cafes  of  the  third  clafs,  we  may  obferve,  that 
although  where  a  remainder  is  devifed  to  take  efi^ed 
on  a  condition  annexed  to  a  preceding  eftate,  and  that 
preceding  eftate /j/7j,  it  appears,  that  the  remainder 
fhall  neverthclcfs  take  place  J  yet,  where  fuch  pre- 
ceding particular  eftate  takes  place,  and  the  condition 
is  not  performed :  the  remainder,  it  has  been  heldy 
will  not  take  effcA  at  the  expiration  of  fuch  preceding 
eftate;  unlefs  in  thofe  cafes,  where  the  apparent  ge- 
neral intention  of  the  teftator  calls  for  it. 

It  has,  indeed,  been  contended,  {g)  that,  where  a 
'  teftator  gives  a  particular  eftate,  and  after  limits  an 
eftate  over,  upon  a  contingency,  which  is  to  determine 
the  particular  eftate,  fooner,  than  it  would  otherwife 
r  o$2  1  determine ;  there,  though  the  contingency  does  not 
happen,  neverthelefs  the  limitation  over  ftiall  be  good 
after  th^ determination  of  the  firft  eftate:  But  Lord 
Hardwicke  denied  there  was  any  fuch  rule ;  for  that 
all  the  cafes  which  could  be  put,  depended  on  parti- 

_  Cf )  3  Aik.  2«s. 
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cular  words,  and  the  intent  of  the  party  :  and  to  prove 
it,  cited  a  cafe  where  A.  devifed  his  eftatc  to  his  fon  x 
in  tail  male,  remainder  to  B.  for  life,  remainder  to 
his  fens  in  tail- male,  on  condition  he  (hould  change 
his  name,  and  if  he,  or  any  fon  of  his  refufed  to  do  fo, 
then  he  direfled  the  devife  to  be  void,  and  gave  the 
eftate  to  D.  Gfr.  (A)  The  fon  died  without  ifluc,  B. 
performed  the  condition  and  died  without  iflue;  and 
upon  a  queftion  whether  D.  fiiould  have  the  eftate 
after  B.'s  death;  the' judges  of  K.  B.  certified  their 
opinion,  that  Z>.  took  no  eftate  on  the  death  of  B.  but 
that  it  went  to  the  heir  at  law  of  A. :  which  opinion 
was  confirmed  by  the  Houfe  of  Lords  in  1729. 

And  accordingly,  in  a  cafe  where  A  devifed  his 
,  houfe  6fr.  to  his  wife  for  life,  (1)  upon  this  exprefs 
condition  only  that  if  ihe  (hould  marry  again,  then  his 
will  and  meaning  was,  that  the  houfe  (sfc.  Ihould  go 
forthwith  to  his  eldeft  fon  and  his  ifTue,  and  if  all  his 
iflue-male  fhould  die  (^c.  remainder  over  j  Lord 
Uardwicke  held  that  it  was  not  a  vefted  remainder^  in  [  364  ] 
the  fon,  but  a  contingent  limitation,  to  take  efFcft  only 
if  the  wife  of  the  teftator  Ihould  marry  again.  It  was 
contended  to  be  a  devife  to  the  wife  during  her 
widowhood,  in  which  cafe  the  devife  over  would  have 
been  vefted,  to  take  cfFedl  either  on  the  marriage  or 
death  j  but  Lord  Hardwicke  thought,  upon  the  whole 
will,  the  devife  over  was  contingent,  and  to  take  efeft 
only  on  the  widow's  tnarrying  again  j  the  words,  he 
faid,  were  upon  this  exprefs  condition  only,  that  if  bis 
faid  wife  fhould  at  any  time  marry  again  ^c.     That  a^ 

{h)  Amhurft  cf.  Litton.     In  Chanc.  1727.     Brown's  Caf.  ParU 
v«  3.  p.  486.         (1)  3  Atk.  28«.  , Sheffield  v.  Lord  Orrery. 
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tp  the  cafe  of  Luxford  v.  Cbeeke^  which  was  prefled 
upon  hioXi  and  he  acknowledged  it  to  be  the  ftroogeft 
cafe  cited,  he  faid^  the  penning  was  different  s  for 
there  after  the  dcvife,  were  added  the  words  if  p€  i^ 
mt  nriarry  again^  which,  he  faid^  reftrained  the  origi* 
nal  lioiication,  and  were  the  fame  as  if  they  had  beca 
to  the  wife  for  liftr,  if  Jhe  Jo  hng  continue  a  widow i 
that  the  cafts  appeared  to  him  to  differ  in  fub^aace, 
for  there  were  no  words  in  the  cited  cafe,  that  could 
fubftantiate  rhe  teftator's  intent  without  cooftruiDg  it 
an  eftate  tail ;  but  in  the  principal  cafe  there  was  no 
necefTity  for  fuch  a  conftruftion ;  and  the  intent  of  the 
teffator  was  more  effedlually  anfwered  by  the  con- 
ftrudion  he  adopted,  than  any  othen 

[  365  ]  In  the  cafe  of  Luxford  v.  Cheeke  cited,  (k)  in  that 
which  I  have  laft  noticed,  the  teftator  devifed  his 
eftate  to  his  wife  for  life,  if  Jbe  fhould  not  marry  agaim^ 
but  if  (he  did,  then,  that  his  fon  H.  (bould  prefently 
after  his  mother's  marriage,  enter,  and  enjoy  the  pie- 
mifles  to  him  and  the  heirs-male  of  his  body^  remain* 
der  to  teftator's  other  fons  fucceQively  in  like  manner^ 
reniainder  over  :  the  wife  furvived  the  teftator,  and 
died  without  marrying  again :  the  queftion  between 
the  heir-general  of  the  teftator,  and  the  iflue-male  of 
one  of  the  fons,  was>  whether  the  condition  not  hav- 
ing been  performed,  the  remainder  to  the  fons  in  rail, 
took  effcd  ?  The  court  held  that  it  did ,  for  that  by 
the  whole  fcope  of  the  will,  the  teftator  intended  an 
intaili  and  rather  than  the  intent  of  the  teftator 

(i)  Luxford  <cr.  C)keeke^  3  Lev.   125.    Raym.  427.     Bfowa 
«r.  Cutter. 
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ihould  be  defeated^  the  court  conllrued  thedevifeto  the 
iKrife,  to  be  iht/ame  as  a  limitation  to  her  during  widow^ 
b^gdy  remainder  over  tf  f .  to  commence  pn  the  deter- 
mination of  the  wifc*s  cftate,  whether  by  marriage  or 
death.  And  it  is  obfervable,  that  HnU  C.  J.  cxprcfled 
a  fimilar  opinion  in  1-ady  /fnn  Fry\  cafe  j  (/)  where,  he 
faidi  it  is  all  one  as  if  the  eflate  had  been  devifed  to 
her  for  life,  and  if  Jbe  marries  then  to  remain^  which 
bad  been  but  an  edate  quam  diujola  vixerit. 

In  a  cafe  where  a  teftator  devifed  lands  to  his  wife  [  ^66  ] 
during  her  widowhood^  and  ifJheJhoulJ  marry  again,  (m) 
that  then  his  daughter  (hould  enter,  provided  that  if 
his  wife  married  and  furvived  his  daughter,  the  eftate 
Ihould  return  to  her.  Lord  Hardwicke  took  a  dif- 
tinAion  between  the  devifc  of  an  eftate  during  widow- 
hood,  with  remainder  over  j  and  a  devife  during 
widowhood  with  remainder  over  on  her  marrying 
again  within  a  limited  time. 

Where  there  was  a  devifc  to  a  wife  provided  (he 
remained  a  widow,  (»)  but  in  cafe  (he  married  a  fe- 
cond  hu(band,  then  to  teftator's  nephew  when  he 
(hould  attain  the  age  of  twenty-three  years;  it  was 
held,  that  the  widow  had  an  eftate  ////  the  nephew  at-^ 
taincd  the  age  of  twenty-three  years,  though  (he  mar^ 
ricd  before. 

There  are  fome  other  cafes  of  difpofitions  on  the 
^int  0/  a/econd marriage,  bnng  extended  in  conftruc- 
lion  to  death  without  marriage,  which  as  they  con- 
cerned {»erfonal  eftates  only,  I  (hall  refer  to  the  head 

(/)  I  Veiitr.  zo$,  («)  Jordan  1;,  Holman.  Arabl.  209, 
(«)  Doe^•.  Freeman  aotl  Wife.     1  Durnf.  and  Rail  389. 
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of  executory  dcvifcs.  (c)  Bu?  here  I  may  obfervc, 
that  a  limitation  may  be  fo  penned,  as  to  take  eflfeft 
either  as  a  conditional  limitation  in  derogation  and 
[  3^7  ]  abridgment  of  a  preceding  particular  eftate,  upon  the 
performance  of  a  condition  annexed  to  fuch  preccd* 
ing  eftate ;  or  as  a  remainder  expeAant  upon  Aich  pre- 
ceding particular  eftate,  though  the  condition  be  not 
performed  j  as  appears  to  have  been  the  faft  in  the 
cafe  of  Scatterwood  v.  Edge  above  cited;  (^)  where, 
fuppofing  the  limitations  to  the  fons  of  B.  good,  the 
fubfcquent  limitation  to  the  firft  fon  of  C.  was  to  take 
effcft  either  upon  the  fons  of  B.  refufing  to  take  the 
teftator's  firname,  or  otherwife  upon  failure  of  ifloc 
of  the  fons  of  B.  I  fhall  alfo  poftponc  the  further 
notice  of  this  fort  of  limitations  till  I  come  to  treat 
of  executory  devifes. 

It  fometimes  happens,  that  a  remainder  is  limited 
in  words  which  feem  *to  import  a  contingency^  though 
in  fadl  they  mean  no  more,  than  would  have  been  im- 
plied without  them  \  or  do  not  amount  to  a  condition 
precedent,  but  only  denote  the  time  when  the  remain- 
der is  to  veil  in  pojfejfion. 

Thus,  where  there  was  a  devife  of  land  to  A.  and 
B.  for  eight  years,  and  after  the  faid  term  to  remain 
to  the  teftator's  executors,  till  fuch  time  as  H  (hould 
accomplifh  his  age  of  twenty-one  years  i  {q)  and  when 

(o)  Vide  Jeffreys  v.  Reynous,  6  Brown's  Pari.  Caf.  260.  Gor- 
don V,  Adolphus,  ibid.  364.  all  cited  infra,  vol.  2.  p.  (/)  Saprii 
360.  and  vide  Cro.  Jac.  697.  Foy  v.  Hind.  Vide  infra,  voi.  i' 
And  Doe  v.  Fonnereau,  Doug  I  Rep.  and  the  Reporter's  notft  there 
486,.  noticed  hereafter.  (;}  3  Rep.  19.  Borafton's  cafe,  afld 
Yidci  P.  W.  170. 

the 
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the  faid  H.  (hould  come  to  his  full  age  of  twenty  one 
years»  then  the  teftator  willed  that  H.  fliould  en- 
joy the  lands  to  him  and  his  heirs  for  ever.  H.  died  [  368  ] 
under  twenty-one  J  and  it  was  contended  that  the  re- 
maider  did  not  veil  in  H.  becaufe  he  did  not  live  to 
attain  the  age  of  twenty-one  years ;  for  that,  as  he.  was 
not  to  have  it  until  his  age  of  twency-one^  it  was  con* 
iingent  on  that  events  it  being  uncertain  whether  he 
ever  would  attain  that  age.  But  it  was  held,  that  the 
cafe  was  nothing  elfe  in  effed,  than  a  devife  to  the 
executors  till  H.  attained  the  age  of  twenty-one  years, 
remainder  to  H.  in  fee ;  and  that  the  adverbs  of  time 
when  &c.  and  then  &fr.  do  not  make  any  thing  ne- 
ceffary  to  precede  the  fettling  of  the  remainder  5  (r) 
any  more  than  in  the  common  cafe  of  a  leafe  for  life 
or  years,  and  after  the  dcceafe  of  the  Icflee  or  the 
term  ended,  remainder  to  another,  in  which  cafes  the 
remainder  vefts  prcfentlyf  And  that  thefe  adverbs 
exprefled  the  time  when  the  remainder  to  H.  (hould 
take  effefl  in  fojfeffion^  and  not  when  it  fhould  be- 
come vefied. 

So  where  there  was  an  eftate  given  to  A.  for  life,  (j) 
and  afterwards  to  his  firft,  fecond,  third  and  fourth 
fons  in  tail,  and  if  his  fourth  fon  die  without  iffue, 
then  to  B.  j  this  was  held  a  remainder  vefted  in  5. 5 
and  the  fame  thing  as  if  it  had  been  faid  remainder  to 
B.  where  the  fourth  fon's  dying  without  iffue  is.im- 
plied  \  that  it  was  not  a  condition^  but  an  expreffion    [  369  ] 

(r)  And  vide  2  Aik.  304.     And  Mansfield  /v.  Dugard.     Good- 
title -v.  Whitby,  and  Doc  1;.  Lea,  infra,  368.373.         (i)  Moor    -  ^ 
487.    Holcroft'i  cafe. 
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of  the  time  when  the  reinainder'^ould  veft  in  pqf^ 
/fjitm. 

So  where  •  teftator  devifed  houfes  to  ^^  (/)  his  fbn 
lifter  the  death  of  his  wife,  and  if  his  three  daughters 
or  either  of  them  ihould  over-live  their  mother  and  S. 
their  brother  and  his  heirs^  they  to  enjoy  the  fame 
houfes  for  the  term  of  their  lives,  remainder  to  Jf 
and  IV.     After  the  tcftator's  deeeafe,  the  fon  and  two 
of  the  daughters  died  without  iffue,  then  the  mother 
died,  and  afterwards  the  third  daughter.     One  of  the 
quedions  upon  this  will  was,  (after  it  had  been  re« 
folved  that  by  heirs  of  S.  was  intended  beiri  of  bis 
^oJy)  whether  this  remainder  to  J.  and  ^.  was  cox* 
tingent  upon  the  event  of  the  daughters7«n;/i;/»g'  their 
mother  and  brother^  and  if  fo,  whether  the  condition 
*  was  well  performed,  two  of  the  daughters  having  died 

in  their  brother's  life- time  j  but  the  court  refolved 
that  it  was  not  a  contingent  limitation,  but  only  ai) 
expreflfion  when  the  remainder  (hould  commence 
(i.  e.  take  cfFcft  in  fojfejjion.) 

And  where  one  devifed  all  his  lands  to  his  wife 
for  life,  C«)  and  after  her  death  to  his  three  daughters 
equally  to  be  divided,  and  if  any  of  them  died  before 
ibeotberSi  then  the  others  to  be  heirs,  and  if  they  all 
2jQ  1  died  without  iffue,  renfainder  ovcr^  and  it  was  ad- 
judged that  they  all  took  vejted  eft^ates  tail. 

So  a  devife  of  Blackacre  and  IVhiteacre  to  M.  for  life, 
and  after  her  death,  Blackacre  to  B.  and  his  heirs  for 

{t)  Cro.  Ja:.  4j6.  Weblj  v.  Herring.  And  vid.  Cro.  Eliz.  26. 
I.cc  t/.  V^inccnu  and  Gold  t.  Goddard.  2  Jonca  ill.  (if)  King 
ft/.  Rumball.     Cro.  Jj.  448. 

ever, 
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garer,  and  Wbiteacre  to  C.  aiid  his  heirs  for  e^er ;  («) 
and  that  the  /urvivor  of  them  (hall  be  heir  to  the 
Dther^  if  either  of  them  die  without  ijfue:  was  holdea 
to  be  an  immediate  eftace-tail  in  each  with  a  veiled  re* 
inainder  to  the  other  i  and  not  9k  contingent  limication 
to  the  furvivor  on  either*8  dying  without  iflue,  in  the 
life- time  of  the  other;  but  if  it  had  been,  if  either 
of  them  die  without  iflfue  living  the  otber^or  befor$fuch 
an  age,  the  devife  over  would  then^  it  feems^  have 
been  contingent  on  fuch  event. 

Again,  wljere  a  tcftator  having  four  children, 
devifed  one  houfe  to  his  eldeft  Ton  and  heir,  with- 
out limiting  any  eftatej  (jr)  and  fo  deviftd  three 
other  houfes  to  his  other  three  children  refpcc- 
tively ;  and  willed  that  if  cither  of  his  faid  chiU 
dren  fhould  depart  this  life,  theq  the  houfes  fo 
given  thtrm  Ihould  be  equally  divided  betwixt  them 
that  are  living.  The  eldeft  fon  died,  and  it  was 
contended  that  this  limitation  over  to  the  chil- 
dren then  living,  was  a  contingent  remainder  to  the 
JuroivorSt  depending  on  the  particular  cftates  for  life 
in  the  children ;  and  that  the  eldeft  fon's  cftatc  for  [  371  ] 
life,  in  the  houfe  devifed  to  him,  was  merged  in  the 
fee  which  defcended  on  him  upon  his  father^s  deceafei 
and  confequently  the  contingent  re(nainder  to  the  fur- 
vivors  in  this  houfe  was  thereby  deftroycd.  But  on  the 
other  hand,  it  was  inBfted,  and  fo  adjudged  by  the 
court,  that  this  was  not  a  contingent  remainder,  but 
t^^^i  remainder;  and  that  every  child  cook  a  particular 
icftatc  in  his  or  her  houfe  for  life,  with  remainder  to 

(jt)  Croc.  Jac.  695.     Chadoclc  «.  Cowley.         {j)  Fortcfcnc  v, 
Abbot.  Pollex.  479.  Sir  Thomas  Jones  79. 

the 
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the  others  for  their  litres  vejied^  agreeable  to  the  re* 
folutions  in  the  above  cited  czksoflVebb  v.  Herrtngi 
Kingv.  Rumball  aL[id  Chadock  v.  Cowley. — It  is  obferv 
ble  that  this  cafe  is  wrongly  reported  by  LevinZy  (z) 
who  fays  he  heard, that  the  court  held  it  good  as  an 
executory  devife.  But  both  Pollexfen  and  Sir  Thomas 
Jones,  who  argued  the  cafe,  report  the  decilion  of  the 
court  as  above  dated. 

And  in  a  cafe  where  one  devifed  lands  to  K.  and 
the  heirs  of  her  body,  [a)  and  if  K,  died  without  ifToe, 
to  y,  for  life;  and  in  another  claufe  of  the  will  he 
devifed,^  that  if  K.  died  without  iflue  and  J.  he  iben 
deceafed,  then  and  not  otherwife,  he  gave  the  ilaod 
to  TV.  and  his  heirs.  Upon  a  bill  by  N.  after  the 
death  of  K.  without  iflue  and  of  7.  to  have  the  truft 
executed,  it  was  decreed  for  N.  although  J.  furvived 
-  -|/^'  becaufe  the  words  (if],  be  then  decea/ed)  feemed 

■•  **'  -"to  be  put  in  to  exprefs  the  teftator's  nieaning,  thatj* 
Ihould  be  furc  to  have  it  for  her  lifip,  and  that  N. 
(hould  not  have  it  till  (he  were  dead;  and  to  Ihew 
when  N.  fhould  have  it  in  pofiefljon. 

So  where  there  was  a  furrender  of  copyholds,  to  the 
ufe  of  the  furrcnderor  for  life,  {b)  and  afterwards  to 
the  ufeof  hi^youngefl:  fon,  and  the  heirs  of  his  body, 
if  be  attained  the  age  of  eighteen,  and  if  he  died  be- 
fore eighteen  without  iflue  male  then  to  the  right 
heirs  of  A. ;  it  was  held  to  be  a  condition  fub- 
fequent  with  refped  to  theyoungeft  fon;  and  there- 
fa)  2  Lev.  202.  (a)  2  Vcntr.  365.  anon.  {h)  Stoker  r. 
Edwards,  t  Show.  398.  Vide  Edward  v.  Hammond.  3  Lev.  132. 
Where  the  fame  cafe  Teems  to  be  fojnewhAt  dififeren:!^  reported. 

fore 
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fore  the  remainder  veiled  immediately,  fubjeft  to  be 
defeated  by  the  condition  of  his  dying  without  iflue-* 
male  before  he  attained  the  age  of  eighteen. .  Here  it 
was  evidently  the  intent,that  the  edate  (hould  not  goto 
the  heirs  of  vf.  if  the  younger  Ton  died  before  eighteen 
leaving  iflue  male;  but  if  the  eftate  was  not  to  veft 
till  he  attained  eighteen^  this  intent  could  not  have 
been  fatisfied. 

In  the  cafe  of  a  devife  to  the  teftator's  wife,  till  his 
fon  (hould  attain  to  his  age  of  twenty-one  years,  (c) 
and  loben  his  fon  fhould  attain  to  that  age,  then  to  his 
Ion  and  his  heirs,  the  fon  died  at  the  age  of  thirteen 
years ;  and  it  was  held  that  the  wife's  eftate  deter- 
mined on  his  deceafe ;  and  that  the  remainder -vefted    [  373  ] 
in  the  fon  upon  the  teftator's  death,  and  did  not  ex- 
pe6b  the  contingency  of  his  attaining  twenty-one 
years  of  age* 

And  where  the  teftator  devifed  lands,  {d)  to  two 
truftefcs  and  the  furvivor  of  them  and  his  heirs,  in  rruft 
to  lay  out  the  rents  and  profits  for  the  maintenance  of 
two  nephews  of  the' teftator  during  their  minorities; 
^  and  when  and  as  they  fhould  attain  theirrefpeftive  ages 
of  twenty-one  years,  to  be  and  remain  to  thofe  two 
nephews  and  their  heirs  equally  i  it  was  refolved  that 
the  nephews  took  the  fee  immediately. — And  upon  a 
devife  to  J.  (e)  to  the  ufe  of  3.  till  B.  attained  the 
age  of  twenty-one  and  then  to  B.  in  fee,  it  was  held 
the  fee  vefted  immediately  in  B. 

(c)  Mansfield  v.  Dugard.   i  £q.  Abr«  195.  and  vide  2  Atk.  304. 
Trodd  V.  Downs.  (J)  Goodtitlc  v.  Whitby,    i  Borr.  228. 

{e)  Dcnn  V,  Sattcrthwaite,  i  Black.  Rep.  519. 
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So  in  a  ftill  later  cafe  of  a  devife  to  tniftees  and 
their  heirs,  (/)  until  the  teftator's  great  nephew,  then 
an  infant  of  about  thirteen  years  of  age,  Jbould  aitaiM 
the  age  of  twenty-four  years,  on  condition  out  of  the 
rents  ^c  during  that  time  to  keep  the  buildings  io 
repair;  and  he.devifed  unto  his  faid  great  nephew  and 
,        to  his  heirs  and  afTigns  for  ever,  wben  andjojoon  as  he 
ihould  attain  his  age  of  twenty-four  years,    the  pre* 
mifes  in  queftion  ;  and  diredted  the  truftees  to  furren- 
c?er  the  premifes  (being  copyhold)  accordingly  ;  it  was 
held  that  the  fee  vefted  in  him  immediately,  and 
[  374  ]   ^V^^  ^JS  death  intcftate,  under  twenty-four  ytars  of ' 
age,  defcended  to  his  heir  at  law ;  {g)  and  here  iht 
diftindion  was  noticed  between  the  words  wben  and 
then  iic.  only  denoting  the  time  of  veiling  xnpojeffien,       i 
and  the  conditional  word  if.  j 

Here  I  might  alfo  notice,  as  in  fome  degree  con* 
neAed  with  the  cafes  I  have  been  treating  of,  certain  ' 
inftances  of  conditions  ^r^r^^^/,  {b)  not  founded  on 
any  contingency  of  the  effed  or  determination  of  any 
antecedent  eftatc,  created  by  the  fame  inftrument. 
But  for  the  cafes  of  this  nature,  not  falling  under  the 
deCgnation  of  contingent  remainders,  I  ihall  refer  to  i 
the  lafl  part  of  this  treatife. 

Some  inftances  are  alfo  to  be  met  with,  where  the 
contingency,  upon   which  an  eftatc  is  limited,  has 

(/*)  Poc  V,  Lea,  3  Durnf.  and  Ea(!  41*  {g)  Vide  Rrownf* 
word  V.  Edwards.  2  Vez.  34^.  and  infra,  vol.  2.'  {b)  Vide 
JWoorhouA^  V.  Wainhoufe,  i  Black.  .Rep.  63H.  Doe  t.  Wiikiofoa, 
2  Durnf.  aiui  Bail  209.  Roundell  u.  Currer,  z  Brown's  Cuoc. 
Paf.  67.  noticed  among  other  Ciifes  iiifu,  vol.  s. 
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been  confidered  as  a  condition  /uh/equent  inftead  of 
frecedent^  (i)  fo  that  the  cftate  becomes  veiled  imme^. 
diately  fubjeA  to  be  defeated  by  the  condition  when 
It  happens,  in  the  room  of  not  taking  efFcft  till  fuch  ^ 

condition  happen^  j  the  cafe  of  Stoker  v.  Edwards  {k) 
above  ftated,  nnay  be  confidered  as  an  inftance  of  this 
fort ;  but  the  cafes  of  this  clafs  appear  rather  to  be- 
long to  the  defcriptions  of  Ihifting  ufes  or  trufts^ 
or  executory  dcvifes  of  which  I  Ihall  treat  here- 
after. (/) 

(0  Vide  Spring  v.  Cacfar,  2  Roll.  Abr.  415.  pi.  11.  and  infra, 
413.        {Jt)  Supra,  37Z.       '  (/)  Vide  infra,  vol.  s. 


(    3i«    ) 

^f  tf)e  Batute  of  tge  Contfngencp  npos 
tD^fcd  a  Kemaintiec  map  ;be  Ifmiteo^ 

[  375  1  T  ^  ^^^  limitation  of  contingent  remaindersj  it  is 
X  neceflary  that  regard  be  paid  to  the  nature  of 
the  contingency,  upon  which  the  remainder  is  in- 
tended to  take  effefl ;  for  the  limitation,  intended  as 
a  contingent  remainder,  may  fail  of  effeft,  on  ac- 
count of  the  following  circumftances,  refpe<5ting 
'  the  contingency  upon  which  it  is  limited  to  take  | 
cflfea. 

i/.  The  contingent  event's  being  an  illegal  afl:. 

adly.  The  remote  pojthility  of  the  contingent  event. 

^dly.  The  condition's  enuring  to  defeat  the  pre^ 
ceding  eftate.  I 

This  third  or  laft  objeftion,  may  again  be  fab- 
divided  into  two  branches  ;  the  Hrft  relating  to  thofe 
cafes,  where  the  condition  upon  which  the  fubfe- 
quent  limitation  is  intended  to  arife  or  take  effeA,  is 
repugnant  to  any  rule  of  law,  or  contrarient  in  itfclf, 
r  rjS  1  ^^  inconfiftent  with  the  quality  or  nature  of  the  pre-  ' 
ceding  eftate  i  the  fecond  extending  to  all  other 
cafes  where  fuch  repugnancy,  contrariety  or  incon- 
filtency  i^  out  of  the  queftion ;  but  the  condition 
merely  operates  to  defeat  or  abridge  the  preceding 
eftate. 

The  firft  two  of  the  three  general  grounds  of  ob- 
je6lion  above  noticed,  extend  to  thofe  limitations 
which  (fo  far  as  refpe£ts  their  relation  to  the  preced- 

a  in^        ! 
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ing  eftate)  fall  within  the  proper  defcription  of  r^- 

mainders.     But  the  third  or  laft  objeftion,  renders 

all  limitations  to  which   it  applies  ineiFeftual  as  rr- 

mainders    (becaufe  a  remainder,  properly  fo  called^ 

cannot    enure   to  defeat  or  abridge  the  preceding 

eftate)  ;    and  as  to  fuch  linnitations  as  fall  within  the 

firft  branch  of  this  objedlion,  they  are  intirely  void; . 

whilft  many  of  thofe  to  whith  only  the  latter  branch 

of  the    objedtion  is  applicable^  may   take  effeft  in 

t»i7/j,  or  by  way  of  ufc  or  truft,  or  in  furrendcrs  of 

Copyholds,  as  conditional  limitations  ^future  or  Jhifting 

ujes  or  irufts^  though  void  as  remainders  in  the  itrift 

fenfe  of  that  word,  {m) 

To  begin  with  the  firft  objcftion,  tx)rd  Coke  tells 
us»  («)  the  law  will  never  jiJdge  a  grant,  by  reafon  of 
apolTibility  or  expeflation  of  a  thing  which  is  againft 
law,  for  the  fame  is  potentia  remotijftmay  and  which  by 
intendment  of  law  nunquam  venit  in  aEtum:  of  this  [  377  J 
nature  was  the  poffibility  of  a  man*s  entering  into  re- 
Vigion  by  becoming  profeffed.  Upon  the  fanrie  prin- 
ciple, a  limitation  to  a  baftard  not  in  ejfe  is  held  to 
be  void  ;  for  the  law  docs  not  favour  fuch  generation, 
or  expeft  that  fuch  fhould  be.  {0) 

As  to  the  fecond  point,  it  is  requifite  that  the 
poflTibility  upon  which  a  remainder  is  to  depend, 
ihould  be  a  common  poffibility  and  potentia  pro^ 
pinqua,  as  death,  or  death  without  iflue,  or  cover- 
ture, or  the  like,  (p)     Therefore  a  remainder  to  a 

(w)  Vide  fupra,  9  &  10,  Infra  390.  C»)  2  Co.  Rep.  51. 

Mow.  32.         (0)  Cro.  EI.  509.  (p)  2  Co,  Rep.  51.     10  Co. 

K^p.  31.  b.     Hob.  33.     4  Leon.  223.     Mo.  104.    i  Inll.  264.  a. 

cor- 
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corporation^  which  is  not  in  being  at  the  cirne  of  the 
limitation^  is  void,  although  it  be  ereded  during  the 
the  particular  eftate.  j^t  if  during  the  vacation  of 
the  noayorahy  of  D.  a  Icafcfor  life  be  made^  retfiaioo 
der  to  the  oiayor  and  comnionalty  of  D.  this  rennain* 
der  is  good,  if  there  be  a  mayor  of  D,  elc^ed  during 
the  eftate  for  life. 

So  if  there  be  ai  Icafe  for  life,  remainder  to  tb€ 
heirs  of  J.  S.  though  this  remainder  be  good,  *  bc- 
caufe  by  common  pofl\bility  J.  S.  may  die  diiringtfce 
panrcolar  eftate ;  (y)  yet  if  there  be  to  fuch  pcrfon 
L  378  J   as  7.  S.  at  the  time  of  the  limitation,  notwithftand- 
ing  fuch  a  perfon  fliould  afterwards  be  born,  ^ad 
die  during  the  life  of  the  tenant  for  life,  his  heif 
fhalJ  not  take  by  virtue   of  fuch  limitation  i  (r)  be- 
caufe  thepofljbility  on  which  it  is  to  takeeffedif 
too  remote ;  for  it  amounts  to  the  concurrence  of 
two  feveral  contingencies,  not  independent  and  r^A 
lateral^  but  the  one  requiring  the  previous  exiftence 
of  the  other,  and  yet  not  neeeffarily  arifing  out  of  it, 
^  viz.  Firft^  That  fuch  a  perfon  as  J.  S.    fhould  be 
born  which  is  very  uncertain  ;  and  Secondly^  That  he 
ihould  alfo  die  during  the  particular  eftate,  whieh  iJ 
another  uncertainty  grafted  upon  the  former.  This  h 
called  zfojjibilify  upon  a  poffibility^  which  Lord  Coki 

•  Of  tbc  Hmitation  to  the  heirs  ^e.  of  a  perfon  attain'red,  vicfe 
I  Co.  Rep.  103.  Hob.  31,  32.  and  Whcatlcy^t/.  Thomas,  i 
Lev.  73.     1  K.-b.  349.  4j6.  549.615.  745. 

iq)  2  Co.  Rep  -51.  (r)  And  irjdc  Mayor  and  Commonalrf  ^ 
Londoa  ^.  Alficd,  Cro.  Car.   575.     i  Jonw  452.     3  Mod. 'p** 
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tells    us    is    never    admitted    by   intendment    of 
law.  {s) 

Upon  the  fame  ground  arifeth  the  diftinftion,  be- 
tween a  remainder  limited  by  a  general  defer! ption^ 
and  one  limited  by  a  particular  name  co  a  perfon  not 
in  ejpf.  (/)  In  the  firfl-  cafe  the  remainder  is  good^  as 
a  limitation  to  the  right   heirs  of  J.  D.  who    is 
alivcy  or  primogenito  filio  of  5.  who  has  no  fon  then 
born  J  but  in  the  other  cafe  the  remainder  is  void  ; 
as  if  a  remainder  be  limited  to  G.  fon  of  D. ;  in  that 
cafe  if  jD.  hath  not  a  fon  named  G.  at  the  time  of  the 
limitation,  the  law  will  not  expeft  he  fhould  after- . 
wards  have  a  fon  fo  named,  becaufe  it  amounts  to  a    [  379  ] 
poffibility  upon   a  poffibility,    viz.  Firjiy    that   he 
Ihould  have  a  fon,  and  Secondly ^  that  fuch  fon  Ihould 
be  named  G.  {u) 

In  regard  to  the  third  objection,  to  begin  with 
the  firft  branch  of  it,  viz.  the  repugnancy^  contra-- 
riety^  or  inconjijiency  of  the  condition.  It  has  been 
held,  that  a  condition  or  limitation  muft  determine 
or  avoid  the  whole  of  the  eftate  to  which  it  is  annex- 
ed, and  not  deteKllJne  it  in  part  only,  and  leave  it  • 
good  for  the  refidue.  Upon  this  principle  it  has 
been  adjudged,  that  a  provifo  to  make  the  eftate  of 
tenant  in  tail  ceafe  during  bis  life^  is  void ;  for  that 
although  the  whole  eftate  may  be  determined  by  a 
condition,  yet  part  of  it  only,  viz.  during  the  life 
of  tenant  in  tail  fhall  not  1  {x)  in  which  inftance 

(x)  1  Inft.  2$.  b.  1 84.. a.  (0  I  Co.  Rep.  156,  ^  Co.  Rep.  51, 
(«)  Aod  vide  infrt,  fol.  400,  &c.  of  a  liiqitacioii  .to  a  child  of  an 
•nboni  child,  lie.  (;r)  Vide  i  Rep.  86.  b.     6  Rep.  40.  b. 

Vide  4  Barr.  1941. 
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t-i<^  ^^v\(r,  i»  ?neflxv^\iai,  on  account  of"  its  repugtumg^ 

"to  3  iu'ti  or  laA. 

Again,  it  may  be  contrarient  in  itjelf\  as  in  the 
cafe  of  i,  provifoe  for  decerniining  an  eftate-uil,  as 
if  tenant  in  tail  were  dead ;  this  has  been  h^]4  9  CBn- 
irarient  provifo,  and  void  on  that  account  ^  (jr)  be* 
caufe  the  death  of  tenant  in  tail  does  not  deternnioe 
the  eilate  tail»  but  his  deatb  without  ijfun  and  coa- 
fequeotly  to  fay  that  the  eftate  tail  (hall  determinet 
as  if  be  were  dead^  amounts  to  faying  that  it  (hall 
determine,  as  it  would  do  upon  an  event,  [yi%.  death 
of  tenant  in  tail)  which  event  might  m/  deccrmiae 
it ;  apd  therefore  fuch  a  provifo  is  contradidory  and 
abfur4  in  itfclC— I  ihall  now  adduce  two  or  three 
leading  cafes,  wherein  the  provifo  was  held  void  on 
both  thefe  lad  mentioned  grounds. 

Thus  where  C  covenanted  to  ftaad  feifed  oflands 
to  the  qfe  of  himfelf  for  life,  (z)  remainder  to  the  ufc 
oi R.zvi^  the  heirs  ms^leof  his  body,  with  divers  re- 
mainders over.  Provided,  T^bat  ifR.  or  any  of  the 
betrs-males  of  bis  body  fijould  attempt  or  procure  any  aSt 
or  tbin^^  by  wbicb  any  efiate-tailfo  J^ited  fbould  be  un^ 
done^  barred  or  determined  &c.  tbat  tben  after  that  &c 
the  ufes  and  ejiates  to  him  limited  who  fbouldjo  do  &c. 
Jbotdd  ceafe^  only  ra  refpedl  to  fuch  per/bn  fo  attempt- 
ing, in  the  fame  manner  as  if  fuch  firfonfo  attempting 
&CC.  were  naturally  dead  ;  and  tbat  tben  immediately  in 
all  fuch  cafes  y  the  ufes  of  fuch  lands  fbould  be  tofucbfer^ 
fonsto  whom  the  ufes  Jhould  comoy  if  fucbperfonsfo  at^ 
tempting  &c.  were  naturally  dead,  of  f neb  and  the  like 

(;f)  t  Reju  86.  a.  (s)  C«rbet*s  cafr,  i  Rep.  Sp  b. 
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^at4^  and  in  tht/awu  manner  andform^  and  with /nib 
ramainders  over^  and  under  Jucb  limitations  and  reftrie^ 
Hans  &c.  as  if /neb  ferfon  Ja  attemfting  &c.  were  nd^ 
iuralfy  dead. 

Afterwards  C  died^  and  R.  fuffered  a  corftmon  re- 
covery CO  (lis  own  ufe  i^e.  The  neic  in  renfiainder  [  38^  ] 
knmediately  thereupon  entered  1  and  upon  the  queC- 
tion,  whether  fuch  entry  was  lawful  or  noCy  the 
juftices  of  the  C«  P.  unanimoufly  agreed^  that  this 
provifo  to  ceafe  an  eftate  limited  to  one  and  the 
heirs  male  of  his  body,  as  if  the  tenant  in  tail  were 
dead,  was  repugnant,  impofTible  and  againft  the 
law.  For  the  deatb  of  tenant  in  tail,  is  not  a  cefler  of 
the  eftate-taili  but  the  death  of  tenant  in  tail  witbau^ 
ijfue  of  bis  hodf  is  the  determination  thereof,  ISc. 

I  And  in  Corht's  cafe,  two  other  fimilar  cafes  were 
cited  by  the  court ;  {a)  the  one  upon  a  will,  where 
after  feveral  limitations  in  tail,  a  provifo  of  the  like 
nature  was  inferted.  One  of  the  devifees  in  tail 
levied  a  fine,  whereupon  the  next  in  remainder 
claimed  the  lands  by  force  of  (he  provifo;  and  upon 

I  folemn  argument  it  was  adjudged,  that  the  provifo 
of  reftraint  was  void,  becaufe  it  was  againft  law  and 
repugnant }  for  by  a  provi(b,  condition  or  limicatioffy 
ihc  whole  eflate  ought  to  ht  defeated  i  and  that  it 
dannot  determine  the  eilate  for  part,  and  continue  \t 
for  the  rcfidue  5  (^)  and  that  an  eftate  in  land  can- 
not ceafe  for  a  time  and  revive  and  teveji  afterwards  ^ 

(is)  Jermm  'v.  Arfcot,  cited  i  Rep.  85.  {h)  Vide  4  Barf. 

1941.     And  Nicolls  1;.  Sheffield,  2  Brown's  Cane.  Caf.  215,  and 
Hcneage  v.  H^aeage,  4  Durnf.  &  Edft.  13.  inffa.  vol.  a. 
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and  that  a  proyifo  to  ceafe  an  eftate  tail,  as  if  tenam£ 

in  fail  were  dead,  is  repugnant^  becaufe  the  eftatc-tail 

is  not  determinable  on  his  death,  but  on  his  dealb 

L  3'^  J    without  ijfue.     The  other  was  a  cafe  arifing  upon  s 

conveyance  to  ufes^  whereby  the  lands  were  limited 

to  the  ufe  of  H.  and  the  heirs-male  of  his  body,  wich 

divers  remainders  over,  {c)  ntoviDED,  7bat  i/H.  or 

any  of  the  heirs  of  his  body  Jbould  attempt  or  make  amy 

feoffment 9  &c.  that  his  eftate  Jbould  ceafe  as  if  he  were 

dead.  And  the  feoffees  and  their  heirs  fbould  Jiand  feifed 

of  the  lands  to  the  ufe  of  fuch  f  erf  on  to  whom  the  fama 

ought  to  defcend  or  remain  according  to  the  Umits-' 

tions.—H.  levied  a  fine,  and  upon  the  queftion  nbe- 

ther  the  next  remainder-man  became  thereupon  in-* 

titled  to  the  lands,  {d)  it  was  held^  that  a  provifo 

to  determine  an  eftate  tail  as  if  tenant  in  tail  were 

dead^  was  againfl:  law  and  repugnant;  and   that  a 

condition  or  limitation  ought  to  deftroy  all  the  eftate 

to  which  it  is  annexed,  and  not  part  of  it  only. 

Again,  where  there  was  a  limitation  in  tail,  (/) 
with  a  provifo,  that  if  the  tenant  in  tail  (houki  ad* 
vifedly  and  efFedually  attempt^  procure  andgoaiout, 
or  affent  to  do  any  aS^  (^c.  touching  any  bargain^ 
fale,  difconti nuance,  alteration,  &<•  of  the  lands 
whereby  any  eftate,  ^c.  might  be  dircontinued>.&^« 
that  then  from  the  time  of  fuch  procuring,  attempt- 
ing, (^c.  his  eftrate  fhould  ceafe  as  if  he  were  dead ; 
it  was  held  that  the  vfords  at  tempts  go  about,  &c.  were 
uncertain  and  void  in  law  i  that  inheritances  ought 
not  to  depend  on  fuch  uncertainties:   for  that  the 

(r)  Cbolmley  v.  Humble,  cited  z  Rep.  86.  {d)  And  vide 

Moor  470.  pi.  678.  (e)  6  Rep.  40.    Mildmay'i  cafe. 
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law^    doth    rejeft  conations   and  goings   about^   as   [  2!^^  ] 
things  uncertain^  which  cannot  be  put  in  ifluc. 

And  fo  in  another  cafe,  (/)  where  there  was  a  li-^ 

tnitation  over^  upon  tenant  in  tail  or  his  iffue  effec' 

iually  and  exprefsly  aflenting,  concluding,  doing  or 

going  about  to  do,  or  make  any  aft  or  afls  to  alter, 

difcontinue  or  change  the  eftate,  fcfr.  and  tenant  in 

tail  levied  a  fine  by  agreement.     The  court  faid  here 

was   no  limitation   to  enter,     but   after   the  effec" 

/aril/ going  about,  and  it  was  noteffeSual  till  after  the     ' 

aft  done ;  and  when  the  aft  was  done,  the  remainder 

was  difcontinued.     And  it  was  held,  that  the(e  words 

were  too  ambiguous  to  determine  an  inheritance  by 

limitation. 

In  the  lafl:  cafe  it  was  held,  that  when  the  aft  was 
done,  the  l-emainder  was  difcontinued;  and  Plefing* 
ton's  cafcj  2  Rich.  2.  was  referred  to  for  this  point; 
{g)  where  upon  a  leafe  by  A  to  B.  on  condition  that 
if//,  granted  the  reverfion,  then  B.  ^ould  h^ve  fee. 
It  was  held  that  when  /f.  granted  the  reverfion  by 
Jifie^  B.  fhould  not  have  the  fee;  for  that  the  fine 
transferring  the  fee  to  the  conuzee,  it  would  be  ab« 
furd  and  repugnant  to  reafon^  that  the  fame  fine 
ihoold  work  an  eftate  in  the  IcfTee;  for  one  aliena- 
tion could  not  veft  an  eftate  in  one  and  the  fame  land, 
in  two  feveral  perfons  at  one  rime.  And  Perkins  ob-  [  384  ] 
ferves,  if  the  lefTor  had  granted  the  reverfion  to  a 
ftranger  by  deed^  {^h)  the  leflce  in  fuch  cafe  would 

(/)  Foy  V.  J.  Hyndc,  Cro.  Jac.  697.  {g)  PIcfington's  cafe. 
Vide  I  Co.  Rep.  34.  b.  8.  Co.  Rep.  76.  a.  Co.  Lit.  378.  b. 
Plowd.  26.  a.  487.  a.   Perk.  f.  729.      {b)  Perk.  f.  730. 
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htvc  had  fee  by  the  condition ;  becauje  the  mttjm 
was  not  in  the  grantee  before  attornment ;  And  yet 
the  feoffee  had  granted  the  fame,  and  againft  that 
grant  cggld  not  plead  he  did  not  gr^nt  by  the  <deed. 
I'he  above  doflrine  as  to  the  invalidity  of  the  limi* 
tarion  after  alienation^  (^c.  is  held  in  Ricbel^%  cafe^  and 
Lord  Cpke^^  comments  thereon.  (J) 

We  are  further  to  obferve,  that  there  are  eertaio 
iikridents  and  qualities  fo  annexed  to  and  inbenni  in 
^certain  eftates,  as  to  be  incapable  of  being  reftrained 
or  prohibited  by  any  provifo^  condition  or  limita- 
tion; ai^d  therefore,  where  an  eftate  is  limited  to 
take  effect  upon  any  fuch  reftriftive  condition  annex- 
ied  to  a  preceding  eftate,  fuch  limitation  is  held  to 
be  void  and  incapable  of  taking  eifed  at  all.     I  ihaU 
indance  this  in  the  cafe  of  an  cftate-tail ;  (k)  to 
jvhich  the  power  of  fuffering  a  common  recovery, 
tod  of  levying  a  fine  (within  ftatutes  4  A  7.  and 
31  H.  8.)  is  fo  incident  and  adherent,  that  any  con- 
dition or  proviJb  reftraining  or  prohibiting  it,  is  held 
to  be  repugnant  t6  the  nature  of  the  eftate,  and  there- 
fore void. 

£  385  ]  As  where  lands  were  devifcd  to  feyeral  daugbtm 
fucceffivcly  in  tail  j  with  a  provifo  that  if  any  of  them 
ihould  ccncludi  and  agree  to  or  for  the  doing  or  ei- 
ccuting  of  any  z&,  &f c .  whereby  the  lands  intaiicd, 
f^c.  (/)  or  any  eftate  or  remainder  thereof,  Ihould 
j)y  any  way  or  means  be  difcontinned  or  aliened; 

(1)  Richcr«  caf^  Co.  Lit.  377.  8.-379.  W  ^  J^ep.  4r.  10 
Jlep.  38.  b.  vide  2  Vera.  635.  (/)  Mary  PoniBftOo'c  c»fc,  10 
^ep.  36. 

or 
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ftotuld  do  siny  ad  or  thing  wherdby  the  hnds 
nnight  not  defcend,  remain,  or  comt  as  limited  by 
xhc  will  J  that  then  the  pcrfon  fo  cencUidtng  end  agrt$^ 
ing  to  or  for  the  doing  and  executing  of  any  fucfa 
a&  &^.  (hould  immediately  after  fuch  conclufion  and 
^reement  6ff.  lofe  and  forfeit  &ff .  fuch  cftate  and 
t)enefit  as  fhe  and  they  might  claim,  in  fuch  manner 
as  if  (he  or  they  had  never  been  named  in  the  will; 
and  thenceforth  the  edare  and  edates  limited  co  her 
or  them  ^c.  fi:iould  utterly  ccafe,  as  fully  to  all  in- 
tents and  purpofes  as  if  (he  or  they  &f^.  were  dead 
mfbcut  Mrs  vf  their  hdits.  The  firft  tenant  in  tail 
concluded  and  agreed  to  fuffer  a  common  recovery, 
and  fuffered  one  accordingly  1  the  next  in  remain- 
der claimed  the  cftate  as  forfeited ;  and  contended^ 
that  if  the  donor  could  not  reftrain  the  recovery  after 
it  was  fuffered,  becaufe  thereby  the  remainder  was 
barred,  yet  he  might  rcftrain  the  condujion  emd  agree* 
ment  to  fufFer  it,  to  prevent  the  bar  by  the  recovery. 

But  it  was  adjudged  in  that  cafp^  {m)  that  te-  [  386  ] 
bant  in  tail  cannot  be  reftrained  by  any  condition  or 
limitation  from  fuffering  a  recovery ;  and  that  it  was 
abfurd  to  fay,  thatthe  recovery  itfelf  cannot  be  pro* 
hibited  by  any  condition  or  limitation,  and  yet  that 
the  edHciuJkn  cr  agreement  to  fuffer  it  may  bi  prohi- 
bited ;  and  it  was  alfo  laid  down  in  the  arguments  in 
the  fame  cafe,  that  the  levying  a  Bqe  within  ftat. 
4  #/•  7.  c.  24.  and  32  H.  8.  c.  3^-  to  bar  the  iflue,  was 
df  the  ntiniber  of  tlicfe  tncidcnts  to  an  eftate-tail^ 
which  could  not  be  reftrained  by  condition. 

(m)  And  vide  9  Rep.  128.  Stinday't  cafe.  And  Co.  Lit  13  edit, 
n.  I.  223.  b. 

Y  4  And 
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And  though  Scbolafticah  cafe  (»)  (where  teottt 
eail>  uoder  a  provifo  of  this  nkturej  leyied  a  fine  and 
fuffered  a  recovery^  and  it  was  held  by  the  couit>  to 
have  determined  the  eftate-tail  by  limitatioo»  and 
have  given  title  of  entry  to  the  next  in  remainder, 
the  point  rcfpcfting  the  invalidity  of  reftraining  a  re- 
covery being  not  at  all  moved  in  the  arguments  upon 
the  cafe)  was  cited  in  Mary  Portingipn*s  cafe,  as  ao 
authority  in  fupport  of  the  validity  of  the  reftridioni 
yet  it  was  obferved,  that  the  tenant  in  tail,  in  Scb^^ 
lajiicas  cafe^  firft  levied  a  fine,  which,  for  any  thing 
that  appeared,  was  a  fine  at  the  common  law;  and 
then  it  was  a  difcontinuance  and  wrong,  and  there* 
fore  might  b^c  reftrained  by  condition,  (o)  And,  be* 
[  387  ]  fides,  that  it  was  afterwards  in  the  King*s  Bench  by 
Popbam  C.  J.  and  two  other  jufticcs,  for  the  matter 
in  law,  refolved  in  Scbolafiicas  cafe,  (p)  againft  the 
fornner  opinion,  though  the  judgment  was  given 
upon  an  incurable  imperfedion  in  the  verdiA. 

There  is  alfo  another  cafe,  (q)  where  upon  a  de« 
vife  to  a  younger  fon  and  the  heirs  of  his  body,  upon 
condition  that  neither  he  nor  any  of  the  heirs  of  his 
body  (hould  alien  or  difcontinue  the  lands,  (^c.  it 
was  held  to  be  a  condition;  and  a  fine  levied  by  htm 
with  proclamations,  was  held  fuch  a  breach  of  the 
condition,  as  to  intitle  the  heir  of  the  teftator  to  en* 
ten  Upon  which,  I  (hall  only  obferve,  that  this 
cafe  was  in  3H  Eliz.  antecedent  to  the  cafes  of, Sunday 
and  Mary  P§rlinpon  above  cited ;  and  before  the 

{n\  Scholaftica*s  cafe,  Flowd.  403.  or  Nevvit  v.  Lark.  («)  10 
Co.  Rep.  4?.  a.  (;p)  Vide  Cro.  £112.437.  Baceman  9.  Allen, 
(f)  Vide  Rodhall  v.  Miiward,  Savil  76.  Moore  212. 

diftinc- 
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diftin&ion  between  a  fine  at  common  law»  and  one 
by  the  Ilacute,  in  refped  to  the  firft  beuig  capable  of 
being  reftrained  by  a  condition  annexed  to  an  eftate 
tai)^  and  the  latter  not^  appears  to  have  been  taken. 

The  diftindion  between  the  preceding  cafes  of  Cor-- 
iet,  of  yermjn  v.  J/cot,  Cbolmley  v.  Humble  and  of 
Mildmay^  and  that  of  Mary  Partington^  is  to  be  at- 
tended to.     In  the  four  former,  the  provifo  was  re- 
pugnant to  a  rule  of  law,  as  being  confined  to  the 
avoiding  only  part  of  the  eftate-cail,  vi%.  fo  far  only    r  ^g  j  \ 
as  refpefted  tenint  in  tail  himfelf,  (till  leaving  it 
good   as  to  his  ifluc;  and  alfo  involved  fomething 
contradidtory  and  abfurd  in  itfclf,  being  to  determine 
ihc  eftate-taiU  as  if  tenant  in  tail  were  dead\  which, 
in  fad,  does  not  determine  the  eflare- tail.     Where- 
as the  cafes  of  Mary  Partington  fleered  clear  of  thefc 
objedions;  the  provifo  there  enuring  to  defeat  the 
whole  ellate-tail  -,  and  to  determine  the  eftate-tail  as 
if  tenant  in  tail  were  dead  without  heirs  of  his  body ; 
which  really   is  a  determination  of  the  eftate-tail. 
The  queftion,  therefore,  in  this  lad  cafe  did  not  re- 
fpeft  the  general  validity  of  the  provifo,  but  only  the 
extent  or  application  of  it  to  a  particular  a<5l,  vi%.  the 
fuffering  a  recovery  \  and  we  fee  it  was  determined 
that  the  reftridtion  Was  void  as  to  that;  and  would 
have  been  equally  fo  as  to  a  fine  levied  purfuant  to 
the  ftatutes  of  H.  7.  and  H.  8. 

But  however,  fuch  a  provifo  or  limitation  as  that 
in  Mary  Partington's  cafe,  it  fcems,  may  extend  to 
rcftrain  a  feoffment,  or  even  a  fine  at  common  law^ 
or  any  other  tortious  difcontinuance  or  alienation  $ 

and 
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and  a  breach  of  it  bjr  any  fuck  t(M-tioua  alienation^ 
may  give  tfftdi  to  the  Condition  or  the  Hmiurioa 
over,  and  a  title  of  entry  to  the  pcrfon  dkioiing  hf 
£  3^9  ]  force  of  it.  This  was  admitted  in  the  arguments  ife 
Mary  Portington'%  cafe. 

Thus  where  a  dcvife  was  tb  one  and  the  heirs-male 
of  his  body,  with  a  provifo,  (r)  that  if  he  anemfisd 
to  alien,  then  immediately  his  cftatc  (hould  ceaie^ 
and  another  fhould  enter;  the  devifec  made  a  feoff- 
ment, and  though  it  was  held  that  the  condition^ 
viz,  to  attempt  to  alien  was  void,  for  that  a  man  can- 
not be  reftrained  from  an  attempt  to  alien,  for  jimt* 
tonftdt^  what  fiiall  judged  an  attempt^  and  how  it  cai^ 
be  tried ;  yet  it  was  agreed  on  all  hands,  that  tenant 
in  tail  might  be  reftrained  from  aliening  by  feoffs- 
ment  or  other  ad  which  was  tortious,  and  would 
mikt  ^  iijcontinuance  \  though  he  could  not  be  re«* 
drained  from  aliening  by  fine  or  recovery  (j) 

And,  indeed,  in  a  former  cafe  where  lands  were 
given  in  tail,  upon  condition  that  if  the  donee  or  his 
heirs  difcontinued,  the  donor  (hould  enter  $  (/)  the 
donee  had  ilTue  two  daughters  and<lied;  the  daugb* 
ters  had  iffue  two  fons  and  died  i  one  of  the  fonsdii^ 
continued,  and  it  was  held  to  be  a  forfeiture.  Li$^ 
nard^  in  his  report  of  this  cafe  fays,  the  difcontinu<» 
ance  was  by  fine ;  and  fo  it  might  be,  agreeable  to 
the  obfervacion  made  in  Mary  Partington  s  cafe,  in 
regard  to  the  fine  in  Scbolafiica's  cafe,  if  we  fuppofe 
}t  to  have  been  a  fine  at  common  law. 

(r)  Peirce  v.  Win.  i  Vcatr.  321.     (/)  Vide  Co.  Lit.  224.  a. 
(/)  Croker  V.  Trcvithen,  Cro.  Eliz.  35.  i  ticon.  2. 
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Aiid  fo  where  lands  were  devifcd,  part  to  teftator^s   \  390  3 
irideft  ion  ID  tail,  (u)  part  to  his  youngfft  fon  in  fee, 
provided  that  nei^er  of  the  faid  fons  (hould  fell  of 
leafe  the  lands  fb  given  them,  or  do  any  ad,  &r.  be- 
fore they  came  to  the  age  of  thirty  years.     And  it 
either  of  them  did,  then  the  other  fhould  have  the 
^rtion  lb  devifed  to  his  brother.     The  eldclft  fon 
leafed  the  lands  devifed  to  him  before  he  attained  that 
age ;  and  it  was  held  that  the  entry  of  the  youngeft 
ion  upon  him  was  lawful. 

But  all  thefe  laft  mentioned  cafes,  (x)  where  the 
coodicion  is  not  void,  fall  within  the  latcer  branch  of 
the  third  objtrflion  above  noticed;  being  of  that 
clafsi  where,  as  the  condition  enures  to  defeat  the 
preceding  eAate,  the  fubfequent  limitation*  cannot 
Qf>erate  as  a  remainder  in  the  (^rid  and  proper  fenfe 
of  that  word;  though  it  may  ftill  take  eiFed  as  a  con- 
ditional limitation  by  devifcj  or  by  way  of  future  or 
fringing  ufe. 

Now,  to  come  to  the  latter  branch  of  the  third 
«fid  lait  above  noticed  ground  of  objedion  s  {y)  we 
are  to  obferve>  that  it  is  laid  down  as  a  rule  in  con- 
veyances at  common  law,  that  every  remainder  muft 
jbe  fo  limited  as  to  wait  for  the  determination  of  the 
particular  eftate,  before  it  is  to  take  effect  in  ^{^^ 
fi^m  and  not  to  take  effeft  in  prejudice  or  exclufion  [  391  1 
of  the  preceding  eftate.  This  rule  not  only  flows  of 
neceifity  from  the  definition  of  a  remainder,  which  I 

(«)  Spittle  V,  Davis,  2  Leon.  38.  Moor  271.  {x)  Vide  Aipra, 
p.  9  &  iO.  {y)  Plowd«  Com.  24.  b.  Vide  Dt,  and  Stud.  lib.  2. 
tap.  21.  Pcrt-f.  831.  Co.  Lit.  214.  377.— 37J.  *Vidc  fvpraj  9, 

1,0. 
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have  confidercd  in  the  beginning  bf  this  cflay ;  (z) 
but  ialfo  follows,  as*  the  confequcnce  of  a  jnaxim  at 
common  law,  that  none  (hall  take  advantage   of  i 
condition,  but  the  party  from  whom  the  condicioa 
moves  (i.  c.  the  grantor)  and  his  heirs;  for   if  he  or 
his  heirs  take  advantage  of  a  condition,  by  entry  or 
claim;  the  livery   made  uppn   the  creation    of  the 
eftatcs  is  defeated,  and  of  courfe  every  eftate    thco 
created  is  thereby  annulled  and  gone.     But  the  re- 
mainder ought  to  veft  at  the  inftant  of  the  expiration 
of  the  preceding  eftate^  and  at  that  inftant  'we   fee 
both  preceding  eftate  and  remainder,  arc  defeated 
by  the  entiy  of  the  grantor.  Therefore  fuch  remain- 
der is  void.     It  follows  that  a  remainder  properly  fa 
called,  cannot  be  limited  to  take  efFe6t  upon  a  con- 
dition which  is  to  defeat  the  particular  eftate;  whe- 
ther fuch  condition  be  repugnant  to  the  nature  of  the 
eftate  to  which  it  is  annexed,  or  not. 

Thus  for  inftance;  {a)  if  a  leafe  for  life  be  made 
upon  condition,  that  if  a  ftranger  pay  to  the  lefTor 
20/.  then  immediately  the  land  ihall  remain  to  the 
fame  ftranger,  this  remainder,  it  feems,  is  void  ;  for 
the  tenant  for  life  ought  to  have  it  during  his  life, 
[  39*  ]  ***d  if  fo,  during  that  time  the  ftranger  cannot  have 
it ;  for  he  can  take  no  advantage  of  the  condition, 
but  only  the  grantor  or  his  heirs;  but  had  it  been  li- 
mited, that  if  a  ftranger  pay  to  the  IcfTor  20/.  then, 
after  the  death  of  tenant  for  life^  it  fhould  remain  to 
that  ftranger,  it  would  have  been  a  good  remain-^ 
der. — The  diftindion  between  the  two  cafes  is  thisf 
in  the  latter,  the  remainder  is  not  to  veft  in  pojfef- 

{%)  Supra,  p.  7.  8.     {a)  Plowd.  Com.  29.  b.     2  Lcos.  16. 
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fiQu  till  after  the  decerminacion  of  the  eftate  for  life» 
when  it  may  vefl:  of  courfe;  in  the  former  it  is  li- 
mited to  take  effcdl  in  poffeJJtMj  on  the  performance 
of  a  condition,  which  is  to  defeat  the  eftate  for  lifcs 
and  not  to  wait  till  the  particular  eftate  be  deter* 
mined,  by  means  to  which  its  nature  is  fubje^t  in  its 
original  limicatioti. 

So  if  a  leafe  be  made  to  two,  the  remainder  over 
in  fee  after  the  death  oftbefirft  of  them^  this  remain- 
dcr  is  void;  {b)  becaufc  as  the  furvivor  muft  have 
the  lands  during  his  life  by  the  nature  of  the  firft 
cftates  the  limitation  over  after  the  death  of  the  firft 
of  them  cannot  take  place,  without  defeating  the 
firft  eftate  as  to  the  furvivor. 

Upon  the  fame  principles  it  feems,  (r)  that  if  an 
eftate  be  granted  to  A.  a  widow  for  life,  remainder 
to  B.  in  fee,  on  condition  that  A.  continues  a  widow;  \ 

if  A.  marries,  the  entry  of  the  heir  defeats  the  eftate  to  [  393  ] 
A.  and  to  B.  alfo;  (^)  but  that,  if  an  eftate  had  been 
granted  to  A\  durante  viduitate^  remainder  to  5., 
upon  A*^  marriage  her  eftate  determines  by  the  na- 
ture of  its  limitation,  and  the  remainder  to  B.  takes 
cfFcft. — This  muft  be  underftood  of  eftates  at  com- 
mon law.  For  difpofuions  by  devife  in  the  event  of 
afccond  marriage,  may  be  conftrued  according  to 
the  apparent  intent  as  we  have  feen  before,  {e) 

Here  however,  we  are  to  obferve,  (/)  that  if  land 
be  leafed  to  one  for  life  iSc.  and  if  fuch  a  thing  hap^ 
pen,  then  to  remain  to  B.  ^c.  this  (hall  not  be  un- 

{^)  Plowd.  24.  (r)  Vide  Jo.  58.  And  vide  Sayer  'w.  Hardy, 
Cro.  £112.414.  (i/)  Moor  408.  Ovv,  107.  Gouldib.  179.  (#)  Su- 
pra, p.  364.     (/}  Plowd.  32. 
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derftood  as  intended  to  veft  in  f^Jfiffiwy  immediafeeif 
upon  the  happening  of  the  condition^  and  in  abndgf* 
ment  of  the  preceding  eftate;  bccaufc  under  ^ac 
conftraCtien  the  remainder  woidd  be  void  for  the  ica» 
ions  already  given  i  but  it  fliall  be  eooftrued  to  vcft 
in  interefi  upon  the  happening  of  the  condidoiiy  and 
to  remain  as  a  remainder  ough^to  do;  tbac  ia^  fo  at 
to  await  the  determination  of  the  preceding  cftace, 
before  it  comes  into  pofieflion. 

As  if  a  gift  in  tail  be  made  to  one^  upon  eonditioii 
that  if  he  do  fuch  an  aft,  then  the  land  Ihall  remain 
to  his  right  heirs ;  the  word  then  is  not  fo  to  be  uo- 
derftood,  as  to  avoid  the  eflate-tail,  and  execute  the 
I  394  ]  fc^-^n^P^c  in  pofTeflion  immediately  on  performance 
of  the  aft;  but  mufl  be  taken  in  this^  manner,  «a. 
that  upon  performance  of  the  ad,  the  remainder  in 
fee  (hall  veji  in  him,  not  to  be  executed  in  foff^ffM 
till  the  expiration  of  the  eftate-taiU 

And  accordingly,  {g)  where  there  was  a  kafe  to 
hulband  and  wife  fur  their  lives,  remainder  to  i?* 
their  Ton,  and  if  B.  died  before  the  hufband  and 
wife,  then  cq  remain  to  C.  another  of  their  Tons  for 
life;  this  was  held  a  good  remainder  to  C  to  take 
effe6k  in  poflTcffion  after  the  determination  of  the  pre- 
ceding eftate;  but  ic  was  agreed,  that  it  would  have, 
been  void  if  ic  had  been,  that  then/r^JKi  the  deAth  of 
B.y  C.  (hould  have  the  lands  during  the  lives  of  huf- 
band and  wife,  upon  the  principles  before  laid  down; 
and  bccaufe  the  limitation  in  the  latter  cafe^  would 

U)  Colthirft  V.  Bejafhin,  PlowJ.  23. 
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opemt^  to  the  prejudice  of  others,  viz.  the  perfons 
iadtlcd  to  the  particular  eftate.  {b) 

Xhe  fame  law  holds,  with  regard  to  a  fubfequent 
eftace^  (i)  limited  to  take  cfTeA  on  a  condition  which. 
U  to  iiefeat  a  preceding  remainder ;  as  where  ^,  feifed 
io  fee  let  to  B.  for  life,  remainder  to  C.  for  life ;  pro- 
vided that  if  /f,  (hould  have  a  fon  which  fbould  live 
to  the  age  of  five  years,  th?  eftate  limited  toC  (hould 
ceafe,  and  the  land  remain  to  that  fon  in  tail ;  it  was    [  395  ] 
adjudged^  the  eftate  limited  to  the  fon  was  voU^  be- 
fiftttfe  lina^ired  on  a  conditioa  which  was  to  defeai  the 
preceding  remainder  to  C. 

The  lall  noticed  cafe,  I  have  taken  occaiion  to  ob« 
fcrve  in  a  former  page,  {k)  feems  to  go  the  whole 
iength  of  the  pofuion,  that  a  limitation  over  at  com- 
mon law,  in  defeafance  or  abridgment  of  a  preceding 
particular  eftate,  in  an  event  that  was  not  a  determi- 
nation of  that  particular  eftate  in  its  own  nature,  has 
httn  Judicially  held,  not  to  be  a  remainder  nor  valid  as 
fuch ;  this  is  well  illuftrated  in  the  obfervatiqas  upon 
this  cafe,  in  Bacon's  Abridgements  (/)  which  corref- 
pond  verbatim  with  what  is  faid  on  the  fame  cafe,  in 
the  manufcript  treatife  of  Lord  C.  B.  Gilhrl  abov# 
referred  to.  (w) 

The  obfervations  are  firft.  That  this  was  properly 
a  condition,  becaufe  upon  the  happening  thereof  it 

{hy  Vide  Pto«rd.  3Z.  b.  {i)  Cro.  Eltz.  360.  Cofio  v. 
Cogtn,     {k)  Vide  fufJ-a,  p.  1 5 .     (/)  Vol.  4.  p*  3  rS.     {m)  Supra, 
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was  to  porUn  and  abridge  the  eftate  before  given. 
Secondly,  This  cafe  proves  ihc  iaw  to  he  the  /ame,  in 
cafe  of  things  which  lie  in  grant,  as  of  thofe  which  Ue 
in  livery ;    for  here  it  was  not  the  particular  eftate^ 
that  was  to  ceafe  upon  the  condition ;  but    the  re^ 
mainder,  and  that  lies  in  grant.     Thirdly,  though  the 
condition  here  was  hot  annexed  to  the  firft  cflratc,  yet 
r  ^q6  ]    >t  was  annexed  to  the  eftate  \tr)mcdhtt]Y  preceding  the 
remainder  to  the  fon  j  and  fo  to  this  purpofc,  is  the  fame 
as  if  it  had  been/<7r  life,  upon  fuch  condition  to  ceafe 
and  remain  over.     Fourthly,  it  appears,  that  the  re- 
mainder was  not  to  begin,  but  upon  the  condrtion 
performed,  and  fo  the  condition  preceded  the  veftfiig 
the  remainder.     Fifthly,  this  cafe  proves,  that  none 
fhall  take  advantage  of  a  condition  but  the  leflbr  and 
his  heirs,  and  therefore  the  remainder  to  the  Jon  who 
was  a  ftranger  could  not  arije  thereby.     Sixthly,  tbtt 
this  remainder  being  limited  to  begin  upon  a  condi- 
tion precedent,  whereof  none  can  take  advantage  but 
the  leflbr  and  his  heirs,  is  for  ever  defeated  and  if- 
firoyed\  becaufe  it  cannot  take  effeft  according  to  the 
,    terms  limited  for  veiling  thereof. 

But  it  may  happen,  that  notwithftanding  a  contin- 
gent limitation,  is  exprejfed  to  commence  (torn  a  period 
eventually  anterior  to  the  determination  of  the  pir* 
ticular  eftate;  yet  the  nature  of  the  cafe  maybe 
fuch,  as  not  to  admit  of  its  taking  effedV  in  pofleflioa 
in  refiraintj  abridgment  or  enclufion  of  the  particular 
eftate ;  as  if  fuch  limitation  over  were  to  the  grantee 
or  devifee  of  the  particular  eftate;  which  inftead  of 
operating  in  any  degree  to  defeat,  exclude  or  curtail 
the  particular  eftate,  would  in  effcft  remove  its  ii*' 
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ttiiis^  wd  open  it  into  a  greater  eftate;  in  conformity 
to  ^hat  wa$  allowable  at  common  law  in  regard  to    [  397  3 
cKe  enlargement  of  eftaces  on  condition  i  which  limi- 
tationa  i^  far  refembled  contingent  remaindersi  as  to 
require  the  continuance  of  the  particular  eftate  till 
theif  vefted.     And  though  the  limitation  (hould  not 
.  fb  far.pm-fue  the  particular  eftate  in  quality^  as  to  come 
^within  the  dodrine  of  eftates  to  be  enlarged  on  con- 
dition; yet  if  it  be  fuch  aa  cannot  defeat^  exclude 
or  abridge  'the   particular   eftate,    nor   have    any 
other  operation  than  if  the  words  expreflive  of  its 
time  (if  commencement  had  been  omitted^  or  it  had  been 
in  ezprefs  words  poftponed  ////  after  the  determination 
^mf  the  preceding  efiatest  the  objedion  to  its  efFed  as  d 
remainder  does  not  hold ;  as  it  then  in  efFeA  gives  nd 
$npre^  than  the  remnant  or  refdue  expedlant  on  the  par- 
ticular eftate^  and  could  not  have  intitled  the  gran- 
tt>r  or  his  heir  to  enter  at  common  law  in  defeafancd 
of  the  particular  eftate ;  nor  operates  at  all  to  thd 
prejudice  of  ftf  angers  -,  which  are  the  reafons  afllgned 
.«gainft  the  validity  of  conditional  limitations  at  Gom-^ 
mon  law« 

Thus  fuppofe  in  the  cafe  of  a  leafe  to  two  as  above 
<eifed,the  limitation  over  after  the  death  ofthefirji  of 
abenh  had  been  to  the  furvivor  inftead  of  another,  zi    [  ^c  J  1 
.•cafe  pxits  it ;    this   would   not   have  avoided,    de- 
feared  or  abridged  the  eftate  of  the  furvivor;  but 
^ftually  have  embraced  it  in  the  afflux  of  a  greater, 
'  into  which  it  would  have  run  under  the  technical 
•term  of  merging^  inftead  of  being  refcinded  or  nullified. 
The  grantor  or  his  heir,  could  have  no  title  to  enter 
and  defeat  the  particular  eftate }  becaufc  there  was  no 
Vol 4  L  Z  condition 


^^Z  Contingency  whereon 

condition  or  provifo  to  make  it  ccafc,  or  carry  the 
cftatc  cither  exprcfsly  or  implicatively  to  any  body, 
from  the  devijee  of  the  particular  eftate.  Nor  could 
the  limitation  operate  to  the  prejudice  of  another,  vix^ 
the  perfon  oiherwife  entitled  to  the  particular  eftate; 
becaufe  it  was  to  that  very  ferjon  himfelf; '  and  the 

'  efFedl  would  have  been  prccifely  the  fame,  if  the  li- 
mitation had  been  and  from  and  after  the  detertntnatim 
of  the  eftate  aforefaid,  then  to  the  furvivor  in  fee. — I 

'  therefore  difcover  nothing  that  would  in  that  ca/c, 
have  prevented  the  limitation  over  from  operating 
ftridly,  as  a  remainder  at  common  law. 

Accordingly  in  a  cafe,  («)  where  the  tefiator  dc- 
vifed  a  mefTuage  &fr.  to  his  wife  and  daughter,  during 
-the  term  of  their  natural  lives  and  the  life  of  the 
longer  liver  of  them,  in  equal  proportions  (hare  and 
(hare  alike;  but  in  cafe  the  daughter  ihould  happen 
to  mar^y  and  have  iflue  of  her  body  lawfully  be- 
gotten, then  and  in  that  cafe  after  the  deceafe  of  his 
[  399  1    wi^c,  he  devifed   (he  faid  mefTuage  (£c.   unto  his 
daughter  and  her  heirs  and  afligns  for  ever;  but  if 
his  daughter  (hould  happen  to  die  fingle  and  unmar- 
ried, and  without  iflue  of  her  body  lawfully  begotten, 
then  and  in  that  cafe,  he  devifed  the  premifles  unto 
his  faid  wife  and  her  heirs  and  afljgns  for  ever.     The 
teftator  left  his  faid  wife,  and  his  faid  daughter  who 
was  his  heir  at  law.     The  widow  died,  and  after  her 
death  the  daughter  fufFered  a. recovery  j  and  the  quef- 
tion  was,  whether  the  limitation  over  to  the  widow 
and  her  heirs,  was  barred  by  the  daughter's  recovery. 

(«)  Goodtitle  0/.  Birington.     Dougl.  Rep.  725, 
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Ic  was  argued  firfl:,  chat  the  limitation  to  the  daugh-  ' 
ter  in  cafe  (he  fhould  marry  and   have  iflTue  of  her 
body^  vifas  not  to  wait  till  the. natural  expiration  of  the 
firft  eftate  to  her;  but  was  to  take  efFcft  in  her  life- 
time, as  foon  as  the  contingency  on   which  it  was  li- 
mited fhould  happen,  and  it  was  therefore  not  a  re- 
mainder but  a  conditional  limitation  ;  that  as  foon  as 
(he  had  married  and  had  iflue,  the  eftate  to  her  and 
her  heirs  would  have  taken  cffeft,  and  would  have  en- 
larged her  intercft,  and  merged  her  eftate  for  life.— 
Secondly,  That  if  the  faid  limitation  to  the  daughter 
Ihould  be  a  remainder,   there  were  fubfequent  words 
which  feemcd  to  indicate  an  intention,  only  to  give 
the  daughter  an  eftate  tail  by  it ;  and  then  the  linuta- 
tion  over  to  the  wife  would  be  a  vefted  remainder,    [  400  1 
and  of  courfe  not  barred  by  the  recovery. — To  this 
it  was  anfwered,   that  whether  the  daughter  took  at 
firft  an  eftate- tail,  or  only  an  eftate  for  life,  the  re- 
mainder to  the  widow  was  barred  by  the  recovery— 
that  if  fhe  took  an  eftate-tail  the  cafe  was  clear,   but 
if  (he  only  took  an  eftate  for  life,  then  the  limitation 
to  the  widow  was  upon  a  contingency  with  double 
afpeft,  it  was  a  concurrent  remainder  in  fee,  created 
in  the  alternative  with  a  contingent  remainder  in  fee 
to  the  daughter  j  and  a  recovery  having  been  fuffcrcd 
by  the  tenant  for  life,  every  body  was  barred  but  the 
heir  at  law,  which  the  daughter  herfelf  was— that  the 
fecond  limitation  to  the  daughter  was  capable  of 
taking  efFeft  as  a  contingent  remainder  in  fee,  and  of 
courfe,  that  to  the  widow  was  fo.    And  it  was  an  efta^ 
bliftied  maxim  that  whenever  an  eftate  can  take  cffedk 
as  a  remainder,  it  ftiall  not  be  conftrued  an  executory 
dcvife. 

Z  2  Lord 


Lord  Mnfrisfield^  in  delivering  the  dtjinioh  of  the 
court  faid,  {o)  it  was  prfeSly  clear  and  fettled^  that 

'tvhere  an  eftate  can  take  tft^A  as  a  remainder^  it  Iball 
nei/erbt  conftrued  to  be  ^n'fexecutoi-y  dfevife  or  fprrng- 
ing  ufe.     The  limitation  was  to  two  perfons  and  the  , 
furvivor,  fo  that  a  preceding  freehold  would  be  in  the 

Jurdi'Oor  \  and  the  eftate  over  was  limited  on  a  con* 
tingeiicy  upon  ivhich  aVe'mainder  might  depend,  ft 
[  401  ]  was  to  the  daughter  and  her  heirs  (not  iffue)  if  (he 
Ihould  marry,  and  have  iffue  j  and  it  nf^oft  have  taken 
'efFeft  after  the  death  of  the  furvivor.  There  was 
'  another  cpntingency,  on  the  event  of  the  daughter 
dying  u'nmarried,  and  without  iffoe  (not  failure  of 
jflbe),  and  upon  that  event  the  limitation  was  to  the 
wido^  in  fee.     But  that  the  tenant  for  life,  by  the 

/recovery,  had  barfed  the  contingent  remainders. 

The  determination  in  the  laft  ftated  cafe,  gavcoc- 
Cafibn  to  thofe  obTervations  by  Mr.  DouglaSi  to  which 
1  hav*e  paid  fome  attention  in  an  early  page  of  this 
tfcitife,  [p)  refpefting  the  diftindion,  between  mere 
tondtiionhh  UmitdtiqnSi  and  remainders,  in  the  ftrift 
'fenfe»of  the  word ;  and  frofn  that  determination  he 
feerWed  to  think,  the  intrinfic  incfficacy  of  fuch  dif- 
tinftion  might  be  collected. 

But  where  is  the  ground  for  fuch  an  inference,  iw^ 
lefs  it  be  the  argument  attempted  at  the  bar,  againft 
the  validity  of  the  difputed  limitation  On  the  fuppoA^ 
application  of  the  diftinflion  in  queftion  ? — an  argu* 
ment  which  docs  not  appear  to  have  claimed  the  at* 


((?}  Vide  iafra,  vol.  2.  p.  2.  &c.  (f)  Sopr4,  p.  >>• 
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ftpfttrioaof  ihi?  cojurc,  becautfc  ape  home  Qutby  the  cir-* 
comfkances  oC  tkQ  cafe  ^c£?lC..  Th&  coun  di^  not,  ac- 
cording to  the  report  of  the  cafe,  fuggeft  one  fyllablc, 
ifir  r^^obatio^  of  the  natun  of  ihc  diftindiion  referred 
to>  sind  attempted  in  the  arguments ;  but  merely  [  ^402  J 
treated  the  ulterior  limitacions  as  remainders.     Is  not  , 

therefore  the  inference,  at  leaft,  as  fair,  that  they  beki 
^e  cafe  not  within  the  difiin^ion  alluded  to,  as  that  they 
denied  the  merit  of  the  diftin^on  it/elf  i   until  it  be    , 
flie^f^n  that  it  really  applied  to  the  circumftaoces  of 
Ac  cafe? 

'N'ow  to  fee  how  far  it  fo  appHed,  we  are  to  con- 
fider,  that  here  was  a  particular  eftate  of  freehold  to 
die  wife  and  daughter  for  their  lives,  and  the  life  of 
t&e  furvivor :  (I  ahferve  indeed  the  words  in  equal  pro- 
portions ^  Jhare  andjhare  alike,  founding  like  a  tenancy 
m  cQdirnon,  but  thofe  I  find  did  not  influence  the 
ea(e,  as  fhe  court  faid  iht  freehold  ^ould  he  in  th^fur* 
Viv^rJ.  The  timn^ni  or  rejidue  tl\ercfore,  ^fter  What 
^4s  included  in  fuch  eftate,  was  the  inheritance  inf^e% 
expc£fc$tnt  on  any  determination  of  fuch  eftate,  inciden- 
tal to  its  original  nature ;  but  the  limitation  in  difpute^ 
i§i«.  the  devife  in  fee  to  the  wife,  in  the  event  of  the 
daughter's  dying  unmarried  and  without  iflTue,  bad  no 
tendency,  ev^n  in  exprejion,  to  defeat,  abridge,  or  ex- 
elude  the  particular  eftate,  any  ^tiore  than  a  devife  to 
her  ifi  (^  after  the  deceafe  of  the  furvivor. — What, 
therefore,  prevented  tha$  Hmifation  from  operating  as 
a  remainder?  or  how  could  the  diftindion  in  queftion 
poflibly  apply  to  it  ?  The  deciding  that  to  be  a  re^ 
mainder,  implied  no  fort  of  denial  of  a  diftinfliont 
which  clearly  ;^(firm^d  it.    And  if  fo,  the  dctcrmina-  [  403  ] 
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tioi>  in  that  cafe,  upon  the  real  point  before  the  court, 
does  not  afford  (he  inference  alluded  to. 

But  the  arguments  at  the  bar,  and  the  opinion  of 
the  court,  were  not  confined  to  that  point ;    thejr 
equally  reached  the  contingent  eftatc  limited  to  the 
daughter;  which  it  was  contended  at  the    bar,   was 
not  to  wait  till  the  natural  expiration  of  the  Brft  eflare 
for  life  to  her,  but  was  to  take  effeSi  in  her  life- time, 
as  foon  as  the  contingency  on  which  it  was  limited 
fhould  happen;  that  as  foon  as  (he  had  married,  and 
had  iflue,  the  eftatc  to  her  and  her  heirs  would  have 
taken  effeS,  and  would  have  enlarged  hcrintercft,  and 
merged  her  cftate  for  life.     Now  if  by  taking  effeSl 
^  here,  is  meant  merely  vefting^  the  pofition  is  true  in 
its  full  extent  J  and  that  fort  of  taking  effcdt,  \s  no 
more  than  what  happens,  in  every  inftance  of  a  con- 
tingent remainder,  upon  the  feafonable  arrival  of  the 
contingency  on  which  it  is  limited.    But  if  hy  taking 
effect,  is  meant  in  pojfejjion,  it  could  not  do  fo  at  all, 
.    during  the  li/e  of  the  wife,  becaufe  the  limitation  was 
not  to  take  effcft  till  after  her  deeeaje,  as  Mr.  Jufticc 
Buller  very  properly  obferved  in  the  cburfe  of  the  ar- 
gument.    i\nd  if  the  event  had  happened  after  the 
death  of  the  wife,  when  the  daughter  was  fole  ttnant  for 

r  ^04  ]  ^^^^9  ^^^^  would  the  limitation  to  her  have  taken  eScA 
in  poffcffion,  not  in  abridgment,  rejiraint,  defeazance,  or 
prejudice  oi  her  eftate  for  life,  but  would  only,  by  its 
accefHon  thereto,  hav?  involved  it  in  the  confluent  fee; 
and  though  her  former  cftace  would  have  been  cxtin- 
guifhtd  in  regard  to  its  limits,  yet  would  it  have  had 
a  virtual  continuance,  and  flowed  in  aflrreamofcoalef* 
cence  with  the  inheritance.     It  would  not  have  been 

^  extrudcdi 
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extruded,  or  even  determined  by  any  means  collateral 
to  its  own  nature :  but  merely  have  undergone  a  fort 
of  fpecific  modification,  or  change,   incidental  to  its 
original  nature,  viz.  merger  in  its  union  with  the  Re- 
mainder ^  an  effcft  which  muft  have  happened,  in  re- 
fpedt  of  the  motber*s  efiateyif  thedaughter  had  died 
unmarried,  and  without  iflue  in  her  life-time;  and, 
what  is  more,  the  very  limitation  to  the  daughter, 
would  have  had  the  very  fame  efFeft,   if  the  words 
a/ler  ibe  deceafe  of  my  /aid  wife^   had   been  omitted ; 
or  even  the  words, /rc»i  and  after  the  determination  of 
the  ejlates  aforefaidy  and  not  before^  had  been  inferted 
in  their  (lead.    Could  the  limitation  under  that  (hape, 
have  afForded  the  moft  remote  idea,  of  any  thing  but 
a  remainder  in  the  ftrift  fenfe  of  the  word  ?  and  what 
alteration  in  its  nature,  could  arife  from  the  infertion 
of  words,  which  could  under  no  poffible  conftruftron 
in  any  event  vary  its  efFeft  ?  What  then  was  there  to 
prevent  its  being  a  remainder?  and  how  could  the    [  405  ] 
court's,  confidefing  it  in  that  Ughty  afford  any  infer- 
ence againft  the  validity  of  a  diftinftion,  which  ranked 
it  under  that  defcription  ? 

I  have  confidered  the  above  cafe,  independently  of 
the  circumftance  of  the  daughter's  being  heir  at  law 
of  the  teftator ;  as  I  think  the  fame  reafoning,  in  re- 
gard to  the  conftru<5lion  or  effirft  of  the  limitations, 
would  equally  have  applied,  if  a  ftranger  had  ftood 
in  the  daughter's  place— I  m^an,  ftood  fo  in  refpeft  to 
tf//ihe  limitations  in  which  flie  was  concerned  j  for  if 
only  the  fccond  limitation  to  her  upon  her  marriage, 
and  having  iflue,  had  been  to  a  ftranger  inftead  of 
hcrfelf,  to  take  cffecfl  after  the  deceafe  of  the  'joife  \  as 
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tioi>  in  that  cafe,  upon  the  real  point  bei>   ^ 
does  not  afford  the  inference  alluded  f^     # 

But  the  arguments  at  the  bar,    ^  '*     "^  ^^^ 
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the  court,  were  not  confined  /  f  f^*     ]?  •  ^^ 

equally  reached  the  continger   /J'  j   -;  ^^o, 

daughter;  which  it  was  co;  ^   IT:  ^  firft 

not  to  wait  till  the  natural  v  *:   ";    ; 
for  life  to  her,  but  was  y  i    •  ..  ?   " 
as  foon  as  the  contir    />  -;  J    "  *^^Wn   th« 

Jhould  happen;  thr    .  ,t  ^'  -^"^!«;>«  W,  ^ 

had  iffue,  the  eftr   '  ''  ^    "^^^  ^J'^*^  i^  to  de- 

taken  effea..n6  -^cl  other  cafes  where  the 

merged  her  '^^.^^^  ^"!^J^^  ^^  ^  ^^'^dition, 

^  here  is  m.  ''  ^'"^'^^"^  ''"''''"^  ^""^  "^'^^^O'^  to 

^.  ^^^^^Tfrhavefccnthetondition  makes  the  fub- 

tTnT 'i^^'^''"'^'*"^^  ^""^  '"  ^'^  l«teritfecms 

.^  ^^/tjai"<^^^  deftroys  the  condition  :    as  if  a  man 

^cto^'  for  life  upon  condition,  remainder  ovcr^ 

«^///f«ys  the  condition  is  deftroyed.  (r) 

flow  in  thefc  cafes,  though  the  remainder  is  not 
intended  to  be  affcfted,  by  the  condition  annexe.d  to 
the  particular  cftate  j  yet  if  that  condition  were  good| 
the  grantor's  entry  for  breach  of  it,  would  defeat  the 
remainder,  upon  the  principles  before  laid  dowA.--i 
But  it  is  unreafonable,  that  the  grantor  fhould  defeat 
that  eftatd  in  remainder,  which  he  had  abfolutely 
granted  tway.  Indeed  it  fcems  diredly  within  the 
reafon  of  the  cafe  put  by  Littleton  i  (s)  that  if  a  maa 

ff )  Vide  Plowd.  Z4  a.  (r)  I  Roll.  Abr.  Cond.  (L  d.)  pi.  3. 
pi.  4.  (p.  d.)  pi  2.  pi.  9.  Brock  Cond..pI.  in.  Bac.Abr.4.  310. 
C)^it.f.347•  VkleFerk.  f.  8ji.  .  ^ 

lea% 
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\fe  upon  €endition  of  re-entry  for  default  of 

S  rent,  and  thelcfibr  afcerwards  grants  his 

^5^      ^^^  ^eflbr  or  his  heirs  cannot  enter,  becaufe 


3i^ 


\e  reverfion  ;  fb  in  the  abovr  cafe,  the 
^   -"t;:^     *  \c  rennainder  over  abfoluteljr,  hatk 

•  ^l^       %  'crfion,  as  much  as  if ,  he  had 

<  ^*^^^;>    \:  *  another  conveyance. 

>  ^^i — :  'v  V 

<<       "^.,.   <>  *^\  Vafe  determined  exprefsly    [  407  J 

t^  "fe  ^  chc  limitation  was  by  convcy- 

law  I  and  where  the  limits^tion  was 
^citTQ^  leems  formerly  to  h^ve  been  fomc 
wiice  in  our  books.  Some  took  a  diftinftion 
upon  this  principle ;  that  though  in  the  cafe  of  a  con- 
veyance at  common  law,  the  entry  for  condition 
broken  muft  defeat  the  livery,  and  of  courfe  the  re- 
mainder which  took  efFc6t  from  it;  and  therefore  the 
remainder  in  that  cafe»  when  limited  without  depen- 
dence on  the  condition,  ihould  be  conftrued  to  de- 
ftroy  the  condition  annexed  to  the  preceding  eftate : 
yet,  that  in  cafe  of  a  devife,  (/)  where  the  eftates  took 
eifedt  without  livery,  there  was  not  the  fame  reafon, 
that  the  entry  for  the  condition  broken  (hould  de« 
ifaroy  the  remainder;  but  that  fuch  entry  might  in 
that  cafe  affedt  only  the  particular  eftatCj  and  the  re- 
mainder neverthelefs  cake  place  at  the  time  limited  for 
it  to  commence ;  and  therefore  the  remainder  need  not 
abfolotely  deftroy  the  condition  \  (u)  but  tha(  the  heir 
ihould  enter  for  breach  of  the  condition,  ahd  retain 
c^nly  till  the  remainder  fhould  take  place :  whilft 
ethers  confidered  the  condition,  in  the  cafe  of  a  de- 

(/)  Brook  Cond,  p.  iii.  Perk,  f.  563 •  Dyer  127.       («)  Plow/ 
412.  10  Co.  41. 
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that  would  eventually  hafve  precluded  the  firft  efiatt 
IB  the  daughter /r^w  the  wifis  dectafe^  it  would  have 
brought  it  within  the  diflindion  betweca  C9»d$4imid 
liwuiations  and  remainders ;  and  made  it  refemble  the 
cafe  above  cited  from  Plawdcn^  {q)  of  a  leafe  to  two, 
the  remainder  ovif  in  fee  after  the  dueafe  of  the  firft 
of  them. 

.We  may  next  notice  a  diftindionj  between  the 
cafes,  where  a  fubfequent  eftate  at  common  law,  b 
limited  to  take  effed  upon  a  condition  which  is  to  de* 
feat  the  preceding  eftate;  and  other  cafes  where  the 
[  406  ]  preceding  eftate  is  limited,  fubjeft  to  a  condition, 
but  the  remainder  is  limited  without  any  relarioji  to 
or  dependence  at  all  upon  that  condition.  In  the 
firft  cafes  we  have  feen  therondition  makes  the  fub- 
fequent limitation  void ;  but  in  the  latter  it  fecms 
the  remainder  deftroys  the  condition  :  as  if  a  man 
leafe  to  A.  for  life  upon  condition,  remainder  over> 
Rolle  fays  the  condition  is  deftroyed*  (r) 

Now  in  thcfe  cafes,  though  the  remainder  is  not 
intended  to  be  affcfted,  by  the  condition  annexed  to 
the  particular  eftate ;  yet  if  that  condition  were  goed| 
the  grantor's  entry  for  breach  of  it,  would  defeat  the 
remainder^  upon  the  principles  before  laid  dowa.— 
But  it  is  unrcafonable,  that  the  grantor  ftiould  defoK 
'  that  eftate  in  remainder,  which  he  had  abfolotely 
granted  away.  Indeed  it  fcems  direSly  within  the 
reafon  of  the  cafe  put  by  Unleton  1  {$)  that  if  a  nan 

(f)  Vide  Plowd.  24  a.         (r)  I  Roll.  Abr.  Copd.  (L  d.)  pi  Ir 
p].  4.  (P.  d.)  pi  2.  pi.  9.  Block  Cotid..pl.  111.  6ac.Abr.4-  ^9' 
(ji)  pit.  f.  347.  Vide  Fexk.  (.  Sji.  . 
^  lca% 


a  Rimabalsr  may  depend.  ^45 

Icarfe  fw  life  upon  cendition  of  re-entry  for  default  of 

paynnenc  of  rent,  and  the  kfibr  afterwards  grants  his 

rcvcrfion,  the  leflTor  or  his  heirs  cannot  enter,  becaufe 

he  Hath  ahened  the  reverfion ;  fb  in  theabovr  cafe,  the 

XcSCofT  bf  limiting  the  remainder  over  abfoluteljr,  hath 

departed  with  the  reverfion,  as  much  as  if ,  he  had 

aicerwards  aliened  it  by  another  conveyance. 

I  have  not  nfvet  with  any  cafe  determined  exprefsly    [  407  J 
upon  this  point,  where  the  limitation  was  by  convey- 
9Lnce  at  common  law  i  and  where  the  limitation  was 
by  dcvifc,  thero  (eems  formerly  to  h^ve  been  fomc 
d'lfiTerence  in  our  books.     Some  took  a  diftinftion 
upon  this  principle ;  that  though  in  the  cafe  of  a  con- 
veyance at  common  law,   the  entry  for  condition 
broken  muft  defeat  the  livery,  and  of  courfe  the  re- 
mainder which  took  effeffc  from  it;  and  therefore  the 
remainder  in  that  cafe^  when  limited  without  depen- 
dence on  the  condition,  ihould  be  conftrued  to  de- 
ftroy  the  condition  annexed  to  the  preceding  eftate  : 
yet,  that  in  cafe  of  a  devife,  (/)  where  the  eftates  took 
cfFedl  without  livery,  there  was  not  the  fame  rcafon, 
that  the  entry  for  the  condition  broken  (hould  de- 
ftroy  the  remainder  $  but  that  fuch  entry  might  in 
that  cafe  affedt  only  the  {articular  eftate^  and  the  re- 
mainder neverthelefs  cake  place  at  the  tin^e  limited  for 
it  to  commence ;  and  therefore  the  remainder  need  not 
abfolotely  deftroy  the  condition  \  {u)  but  tha^  the  heir 
fliould  enter  for  breach  of  the  condition,  aiid  retain 
iJnly  till  the  remainder  Ihould  take  place :   whiJft 
others  confidered  the  condition,  in  the  cafe  of  a  de- 

(/)  Brook  Cond,  p.  in.  Perk.  f.  5^63.  Dyer  127*       («)  Plow/ 

I  4T2.    10  Co.  41. 
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vife,  abfolntcly  dcftroyed  by  the  remainder  over,  no 
lefs  than  in  the  cafe  of  conveyance  at  common  law, 

[  408  ]       As  where  a  teftator,  having  ifluc  three  fons,  (*')dc- 
vifed  lands  to  his  wife  for  her  life  fub  conditione  quod 
if/a  educabit  fueros  teftatoris  in  bonis  moribus^  the   re- 
mainder to  the  fecond  fon  in  tail;  and  the  reverfion 
dcfcended   to  his   eldeft  fon.     The  condition    was 
broken:  the  queftion  was, '  whether  the  heir  fhould 
enter  for  the  condition,  or  the  fon  in  remainder  (hould 
enter  as  for  breach  of  a  limitation,  or  the  condition 
be  dcftroyed  by  the  limitation  over.     And  the  court 
rcfolved  that  it  was  not  a  limitation ;  becaufe   there 
were  exprcfs  words  of  condition,  and  the  meaning  of 
the  icftacor  was,  that  his  heir,  who  always  is  to  take 
advantage  of  a  condition,  (hould  enter  and  defeat  the 
cftate  of  the  wife:  but  his  meaning  did  not  accord 
with  the  lawj  for  he  could  not  defeat  the  eftate  for 
life  without  defeating  the  remainder;  and   therefore 
by  the  limitation  of  the  remainder  over  the  condition 
was  dcftroyed.  ^ 

It  is  true,  that  in  a  fubfequent  cafe,  (7)  where  a 
teftatordevifed  to  one  in  tail,  gpon  condition  that  be 
fhould  not  alien,  and  that  if  he  died  without  iflue  it 
fhould  remain  over  to  another  in  fee  j  the  dcvifcc 
aliened  \  and  Coke  and  IVarburton  held  it  to  be  not  a 
limitation  but  a  condition,  for  which  the  heir  fhould 
enter. 

{x)  Dyer  127.   10  Rep.  41.  b.  Dr.  Buit'*  cafe.      {y)  Skime  f>. 
Bond.   I  Roll.  Abr.  Cond.  (K..)  pi.  6. 

But 


c  Remainder  may  defend.  347 

.   But  whatever  differences  of  opinion  formerly  ctifted   [  409  ] 
in  regard  to  this  matter,  they  are  now  00  more  s  for 
that  queftion  has  long  fincc  ceafed ;  (2)  and  it  feems 
now  agreed,  that  wherever  in  a  dcvife  a  condition  is 
annexed  to  a  preceding  edate,  and  upon  the  breach 
or  non-performance,  the  eftate  is  devifed  ov^r  to  ano- 
ther, that  condition  fhall  operate  as  a  limitation^  cir- 
cumfcribing  the  continuance  and  meafurc  of  the  firft 
eftate }  and  that  upon  the  breach  or  performance  of 
it  (as  the.cafe  may  be)  the  firft  eftate  {hail  ipfofaEIo 
determine  and  expire,  without  entry  or  claim;  and 
the  limitation   over  fhall   thereupon   aSually  com- 
mence in  fojfejjion^  and  the  perfon  claiming  under  it, 
whether  heir  or   ftranger,  fhall  have  immediate  right 
to  thc.eftate.  {a)     Thus   indeed   is  the  ccftatpr's  in- 
tention efFeftuated,   by  fubftantiating  the  fubfequcnt 
eftate,  though  limited  to  a  (Iranger ;  and  enforcing 
the  performance  of  the  condition,  by  the  determina- 
tion of  the  preceding  eftate  upon-the  breach  of  it; 
notwithftanding  that  preceding  eftate  be  limited   to 
the  heir  himfelf.     And  limitations  of  this  fort  arc 
properly  called  conditional  limitations. 

As,  where  one  devifed  lands  to  his  mother  for  life, 
and  after  her  death  to  his  brother  in  fee;  provided 
that  if  his  wife  (being  then  enfeint)  be  delivered  of  a  [  410  j 
fon,  {b)  that  then  the  land  fhould  remain  to  him  in 
fee ;  {c)  the  teftacor  died,  a  fon  was  born  j  and  it 
was  held  that  the  fee  of  the  brother  fbould  ceafe,  and 

(s)  Vide  Plowd.  408.  ScholaRica't   cafe,  and   3   Rep.  20    b. 
21.  a.   Welcock  v.   Hammond.  (0]    Large's  cafe,  2   Leon. 

82.  Randale  o^.  £1/,   Cart.    175.         {h)  Dy«r  137.  in  margin. 
(0  And  vid.  Dyer  33.  a.  in  marg.  Cro.  Ja*  592.  Palm.  13$. 

veft 


Teft  in  the  fbn  upon  the  kappening  of  the  co]itiio« 
g«nqr.  — Again»  where  ^  dcvi&d  land»  M    ht^  wife 
for  lifei(^/;  and  after  her  death  cc^  his  grandchild  B. 
and  the  heirs  of  her  body;  provided altvays^  and  upm 
iondiihn  that  Ihc  nnarrierf  with  the  confent  of  !>.  £.  and 
F.  or  the  major  part  of  them^  and  in  cafe  fhe  fiiould 
marry  without  fuch  confent,  or  die  without  iflbe,  then 
he  devifcd  the  premifes  to  C.  (neither  B.  nor  C.  being 
heir  at  law  to  the  teftator.)    After  the  teftator's  death 
B.  married  without  the  cqnlcnt  of  any  of  the  per(bn$ 
named  for  that  purpofc;  and  it  was  clearly  held  to 
be  an  eftate  to  B.  till  fhe  married  without  fuch  con- 
fent; that  here  was  an  eftatc  tail  devifed  to  B.  fub- 
jcft  to  two  limitations^  the  one  in  law,  vi^^.  dying 
without  iflue,  the  other  exprefs,  and  in  fa<a,  viz. 
marrying  without  confent;   which  was  properly  a 
iondiiional  limiialion,  and  not  a  condition  :  for  if  it 
were  a  condition  it  would  defcend  to  the  heir  at  law, 
and  he  might  enter  for  breach  of  it,  and  defeat  the 
limitation  over;  and  it  was  therefore  agreed  cbiC  the 
marriage  without  confent  determined  her  eft^iCe-t^i 
and  call  the  fojjfeffion  immediately  on  C. 

|[  41 1  3  %o^  where  one  devifed  lands  to  A.  his  heir  at  laWi 
and  other  lands  to  B.  in  fee^  and  \\i%x  i(J.  moicftcd 
B.  by  fuit  or  otherwifc»  he  (hould  laft  what  was  ck- 
irifed  10  bim^  and  ii  Ihould  go  to  B*  (0  After  the 
teftator-s  death  A.  entered  on  the  linda  devifed  to  Bn 
and  claimed  them  ;  and  it  was  held  that  this  was  a 

(^i)  I  Ventr.  199  Lsdy  Anoe  Fry's  cafe,         {e)  Shuctlewortli; 
4^,  S;urber,  2  Mod.,  j. 

fufficifnt 


jTufficieM  breach  tb  gtvt  title  to  £.>  and  that  the  con- 
dition impofed  on  the  heir,  ftiould  not  be  taken  a8  a 
condition  ^  becaofe,  if  io,  by  defcending  on  him  who 
blone  could  enter  for  the  breach  of  it,  it  would  in  this 
cafe  be  fruitlefs  and  defeated  ;  but  it  was  held  to  be  a 
limitaiion  which  determined  the  heir's  eftate,  and  caft  ' 
the  poiTeflion  on  B.  without  enftry. 

But  where  there  is  no  exprefs  limitation  over,  to 
take  efFcft  upon  the  breach  or  performance  of  the 
condition,  annexed  to  a  preceding  eftace  ;  there  ic 
feems  the  condition  or  provifo  is  not  always  conflru- 
ed  as  a  conditional  limitation  ;  but  the  con(lru£tion 
in  that  cafe  is  governed  by  the  apparent  intent  of  the 
teftator,  as  in  the  cafe  o( Gulliver  v.  Sbuckburgb  A/hbey 
cited  hereafter.  (/") 

*  Therefore,  when  it  is  faid  that  a  fubfequenc  eftate 
limited  on  a  condition,  which  is  to  defeat  a  preced- 
ing eftate  is  void  ;  the  rule  muft  be  underftood  only 
of  eftates  limited  in  conveyances  at  common  law  ;  for 
that  fuch  a  limitation  over  may  be  good  by  way  of  [  412  3 
devife,  is  clear  from  the  cafes  lad  cited ;  and  will  far- 
ther appear  in  the  chapter  of  executory  devifes;  to 
which  thefe  fort  of  limitations,  in  thofe  cafes  where 
the  whole  fee  is  firft  deyifed  to  a  pcribn  in  ejfe  are  to 
be  referred  ;  (g)  and  limitations  of  this  nature  may 
alfo  take  effc6t  by  way  of  uje^  for  a  ufe  may  be  limit- 
ed to  ceafe  ^s  to  one  peribn  upon  a  fiKure  event, 
and  to  veft  in  another. 

(/)  Infra,  vol.  2.  p.  6#.  (j^  Dyer  314.  pi.  96.    Moor 

99.  pi.  243,  and  hty  54. 

As 
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•  -As  if  a  man  makes  a'fcoffmcnt  in  fee  to  the  ufc 
of  IV.  and  his  heirs  till  J.  pay  40/.  to  the  faid  ^. 
and  then  to  the  ufe  of  the  faid  yf.  and  his  heirs,  and 
the  ftatute  executes  the  eftate  in  ff^.  and  afterwards 
-//.  pays  the  40  /.  there  j4.  is  feifed  in  fee  if  he  enterSj 
by  theopinion  of  fevcral  j  but  by  fome,  y/.  (hall  not 
be  feifed  in  fee  by  the  faid  paynicnt,  unlefs  the  feof- 
fees enter  i  (b)  therefore  it  feems  to  be  the  fureft  way 
to  enter  in  the  name  of  the  feofFees  and  his  own 
name ;  and  therefore  it  appears  that  if  a  man  at  this 
day  makes  a  feoffment  to  ufes,  that  the  ufc  (ball 
change  from  one  to  another  by  aft  ex  pofl  facto^  by 
,  circumftance,  as  well  as  it  would  before  the  ftarutc 
27  U.  8.  of  ufes.  Such  are  the  words  of  Brook  in  the 
place  1  have  cited. 

So  where  y/.  tenant  in  tail,  by  indenture  bargained 
[  413  ]    and  fold  the  lands  to  the  ufe  of  J.  S.  in  fee;    in  the 
indenture  was  a  letter  of  attorney  to  make  livery, 
which  was  made  accordingly ;  (/)  7.  S.  by  the  fame 
indenture  covenanted,  that  if  y/.  before  fuch  a  day 
paid  40  J.  to  7.  S.  that  then  jf,  S.  and  his  heirs  fliould 
Hand  feifed,  csfr.  to  the  ufe  of  J,  and  his  heirs ;  and 
if  J.  did  not  pay,  fcfr.  then  if  the  faid  J.S.  did  not 
pay  to  the  faid  /i.  within  four  days  after  10  /.  that  J. 
S.  and  his  heirs  (hould  thenceforth  be  feifed  to  the 
ufe  of  the  faid  /t.  and  his   heirs  (^c.   and  //.  cove- 
nanted for  furtheraflTurance  i  both  failed  of  payment, 
y/.  levies  a  fine   to  J.  S.  without  any  confidcration. 
It  was  adjudged  a  good  feoffment  wtll  executed  by 
the  livery,  notwithftanding  the  words  of  bargain  and 

{h)  Brook  FcofF.  al'  Ufes,  pi.  30.  (/)  Leon  25.  p'-  S'' 

BcDicombe  ^.  Parker. 
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(ale  only;  and  that  the  covenant  to  be  feifed  to  the 
new  ufes  conditionally  upon  the  paynient.  and  non- 
payment, being  in* one  and  the  fanne  deed,  (hould 
raife  the  ufe  upon  the  contingency  according  to  the 
liniitation  of  it. 

In  another  cafe  where  A.  (Jk)  tenant  for  life,  and 
jR.  in  reverfion  in  fee,  covenanted  to  levy  a  fine  to 
the  ufe  of -^.  and  his  heirs,  if  R.  did  not  pay  10  j.  to 
hinn  at  a  certain  day  j  and  if  he  did  pay  it,  then  to  the 
ufe  of  A.  for  life,  remainder  to  R.  in  fee;  it  was 
held  that  A.  had  an  eftate  in  fee  ////  R.  paid  the  los* 
at  the  time  ;  and  the  limitation  to  the  ufe  o(  A.  for 
life  and  R.  in  fee,  was  to  arife  on  a  condition  Jub/e^  [  4H  J 
quent^  viz.  the  payment  of  the  money  at  the  time. 
In  regard  to  this  condxtxon  fub/equent^  we  may  ob- 
fcrve,  that  it  was  evidently  the  intent,  that  one  of 
the  limitations  (hobld  take  cfFcft  immediately ;  that 
to  A.  for  life  with  remainder  to  R.  in  fee  could  not^  till 
the  payment  01  the  money ;  therefore  it  muft  be  the 
firft  to  A.  in  fee. 

And  where  after  a  feofFment,  (/)  to  the  ufe  of  the 
feoffor  and  A.  his  feme  that  Jhouldbe  after  their  mar- 
riage, and  the  heirs  of  their  bodies  ;  the  feoffor  took 
A.  in  marriage  ;  all  the  Judges  held,  that  although 
he  were  feifed  in  fee  in  the  mean  time,  yet,  by  the 
marriage,  the  new  ufe  (hould  arife  and  veft,  if  there 
were  no  aft  in  the  mean  time  to  deftroy  that  future 
ufe  (as  it  was  in  Chudleigb\  cafe)  and  judgment  was 
given  accordingly, 

[k\  Spring  V.  Caefar,  i  Roll.  Abr.  415.  pi.  12'.  Jo.  389. 
(/)  Cro.  Eliz.  439.     Woodliff  v.  Drury. 
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Sb  where  A.  and  B.  two  ^rfters^  <»)  in  conidendort 
of  4000/.  paid  to  jI.  by  C.  conveyed  lands  by  )ak 
and  releafe  to  the  ufe  of  B.  and  C  for  their  livtt 
(upon  their   kitended  interaiari-iage)  fennaindcr  tf 
their  firft  and  other  Tons  in  tail  male  fTJcceffively,  iy« 
matnder  to  the  daughters  of  B.  and  C  in  tail,  r^ 
mainder  to  the  right  heirs  ofC.     Provided  that  if 
there  (hould  be  no  ifiue  of  B.  and  C.  UvtMg  at  4be  ii^ 
aqfe  of  (be  Jurvtvor  oftbtm^  and  that  the  heirs  of  A 
£  415  ]    Ihould' within   twelve  months  after  the  death  oil. 
and  C  dying  without  ifTue  as  afore/aid^  pay  to  die 
heirs  or  afr}gns  of  C.  4000/.   then  the  remainder  iH 
fee  fo  limited  to  C  ihould  ceafe^  and  tbe  laods 
ihould  remain  co  the  right  heirs  of  iS.  for  ever*    Af- 
terwards B.  and  C  for  extinguiHiing  all  right  aad  title 
of  B.  and  her  heirs  under  this  provifo,  levied  a  fiae 
of  the  lands  to  the  ufe  of  C.   and  his  heirs.    £.aid 
C.  died  without  iffuc,  and  the  heir  of  B.  filed  a  bill 
againft  the  heir  of  C.  to  have  a  conveyance  of  the 
the  lands  upon  payment  of  the  4000  /•  purfuant  to 
the  provifo.     The  bill  was  difmifled  \  but  upon  an 
appeal  brought  in  parliament,  the  decree  of  difinif- 
fion  was  reverfed^  upon  its  being  alledged  thattte 
provifo  was  not  void,  it  being  withinthe  peafcnof 
the   limitations  allowed   in   the  Duke   of  V^rfii*^ 
cafe,    (ji)   where   it   is  faid,    that  future  intotfe 
fpringing  trufts,  or  trufts  executory,  and  rcmaiDders 
that  are  to  arife  upon  contingencies  are  quite  out  of 
the  rule  and  reafon  of  perpetuities,  if  they  arc  not  of 
remote  confideration,  but  fuch  as  will  fpccdily  wear 

{m)  Loyd  v.  Carcw,  Prec.  in  Cane.  72,     Show.  Cafes  in  ?»^ 
'37-  (»)  ^'ij«  infia,vol.  2.  p.  iJ^j. 
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6ut-  (^o)  And  that  the  fine  could  not  bar  the  provifo, 
becaufe,  the  fame  land  never  was  nor  eould  be  in  B. 

m 

who  levied  it. 

It  is  to  be  obferved,  that  the  new  Uje  in  this  qafe 
to  the  heir  of  5.,  was  not  a  limitation  which  could 
Unite  with  that  to  the  anceftor,  according  to  the  rule    C  4io  ] 
in  Sbellef^  cafe ;  for  it  was  not  a  remainder  to  arife  \ 

upon  the  determination  of  the  preceding  eftate,  but 
was  a  conditional  limitation  of  a  future  ufe;  whereas- 
that  rule  applies  only  to  remainders  \  therefore  the 
land  vcfted  in  5.'s  heir  by  purchafe  and  not  by  de/cent. 
There  are  other  cafes  relative  to  this  doftrine  which 
1  fliall  refer  to  the  head  of  Executory  Devifes. 

The  ufes  1  have  been  fpeaking  of  are  called ^//>- 
Ing  or  Jecondary  utes\  (p)  and  are  allowed,  (within 
the  limits  eftabliflicd  for  avoiding  perpetuities)  be- 
caufe  they  were  good  before  the  ftatute  2y  Hen.  8^ 
of  ufes,  (when  ufes  were  fiduciary  and  totally  dif-  '    * 

tinft  from   the  legal  eftate,  which  at  common  law 
could  not  be  limited  irt  fuch  manner,)  and  do  not  fall  ' 

within   any  of  the  npifchicfs  which  that  ftatute  was 
made  to  remedy. 

It  appears,  however,  to  .have  been  a  queftion, 
whether  limitations  of  this  nature  were  good  in  fur- 
renders  of  copyhold  eftates.  Thus,  where  there  was 
a  furrender,  habendum  from  the  death  of  the  /urren- 
deroVy  to  the  ufe  of  his  child  then  in  ventre  fa  viere  ' 
ajid  his  heirs  and  aflTigns  for  ever,  and  if  the  child  die 

(0)  And  vi'Je  Smith  v.^  Warren,  Cr. .  KHz.    688.  (/)  Vice 

NkhoUs    <v,  Sh.  fiicld  er  al*,  2  Biomi   Cane  Caf.  215,  and  othtr 
ofe^  noticed  iaf.a,  vui.  2. 
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before  age  or  marriage,  then  to  the  o(c  of  J.  S.  wh 
his  heirs  and  afljgns.  (^)  Croke  {'2Lys  it  was  refolve^ 
[  4^7  1    ^^^^  ^^^  furrender  to  the  ufe  of  7  4?.   was  void,  f(*J 
that  a  man  could  not  make  fuch  a  conditional /urfai*\ 
der  to  operate  in  future.     On  the  other  hand,  tte-j 
fame  cafe  as  reported  by  RoUe^  is  cited  in  Lex  Cujh^ 
maria  as  an  authority  that  fuch  future  ufes  are  good,  < 
and  that  a  fee  may  be  limited  on  a  fee  upon  a  con^ 
tingency  in  copyhold  cftatcs.  (r)  And  this  the  cafe  itt 
RolVs  Abridgment  feems  to  leave  undecided.     But  in 
Giiberfs  tenures   it  is   faid,  that   fuch    a  refolution 
feems  not  to  be  grounded  on  fo  good  reafbn,  as  the 
contrary  refolution  in  Croke;  for  the  ufe  upon  a  fur- 
render  of  a  copyhold  is  not  like  a  ufe  or  truft  at 
common  law  :  but  he  who  is  admitted  upon  a  fur- 
render,  is  admitted  to  the  legal  cujlomary  eftate,  and 
is  not  fcifed  to  a  ufe  \  therefore  ufes  upon  Surrenders 
'  are  in  general  governed  entirely  by  the  fame  rules, 
as  conveyances  at  common  law,  in  which  fuch  limi- 
tations were  not  allowable ;  and  that  upon  this  prin- 
ciple it  feems  a  fee  upon  a  fee  in  cafe  of  a  furrender 
of  copyhold's  is  not  good,  any  more  than  in  a  con- 
veyance at  common  law.     But  the  above  opinion  of 
Gilbert  is,  I  think,  excluded  by  decided  cafes  j  0) 
for  the  validity  of  conditional  limitations  in  furrcn- 
ders  of  copyholds,  appears  to  have  been  admitted  w 
the   above  cited  cafe  of  Stocker  v,  Edwards  or  £«- 
wards  v.  Hammond.     And  the  decifion  in  the  cafe  of 

(y)'  Sympfon  i/.  Sothern,  Cro.  Jac.  376.  (1)  LcxCuft.  !*'• 

I  Roll.  Rep.  109.  138.  252,     2Ro!l.  Abr.  791.  P.  pi.  2.  (S.)P^' 
8.  Gilb.  Ten.  244.  (j)  Vide  fupra  p.  374,  and  vide  Welcock 

v.  Hammond,  cited  3  Co.  Rep.  20.  b.     Brian  v.  Caufenf  3  ^^^* 
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^Myg/27jf  V.  Svfbem,  may  be  referred  to  the  point  of 

h^  bahendum  after  the  death  of  the  furrenderor  be-    [  ^i%  J 

Ag  void;  taking   that  as  the  conditional  future  opt'- 

'^tion,  which  was  denied  to  the  furrender.     And  in 

Jie   cafe  of  Paulter  v.  Cornbilly  (/)  Beamondy  Juftice, 

Donceived  the  limicatroo  of  a  fee  upon  a  fee,  as  good 

lu  fi^rrenders  of  eopyholdsj  as  in  ufes  of  lands  upon 

a  leoffhient. 

So  in  the  cafe  of  a  furrender  of  copyholds  {ii)^  to' 
the  intent  the  lord  fhould  admit  A,  whom  the  furren- 
deror intended  to  marry,  after  marriage ;  until  mar- 
riage  to  the  ufe  of  himfelf  and  his  heirs,  and  after 
marriage  to  the  ufe  of  Kimfclf  and  J.  in  tail ;  the 
whole  court  of  C.  B.  held  that  it  was  good  enough  to' 
limit  a  remainder  upon  a  contingent  fee  in  copy- 
holds; as  in  cafe  of  mortgages  of  copy  holds  a  furren- 
der infuturo  is  good^  for  the  freehold  remains^  in  the 
lord. 

But  there  are  fome  inftanccs  of  freehold  eftatesj 
wherein  this  fort  of  ufes'  has  not  been  admitted  to' 
take  effed;  as  where  a  feoffment  was  to  the  ufe  of 
if.  for  life;  (x)  remainder  to  his  wife  for  life,  re- 
niainder  to  his  right  heirs ;  with  a  provifo,  that  if 
his  fon  interrupted  his  wife,  it  (hould  be  to  the  ufe  of 
his  wife  and  her  heirs;  A.  made  a  leafe  for  years  to 
commence  after  the  death  of  his  wife,  and  died,  the 
fon  difturbed  the  wife,  and  it  was  rcfolved  that  the 
ufes  would  not  arifc  to  give  the  wife  the  fee.     The    [  4^9  J 

(/)  Cro  Eiix.  361.  (»)  Bently  v.  DeUmore,   i^Freem. 

267,268,  and  vide  Carth.   Reading,  31,  32,  for  i he  fame  pointy 
andvideTaylor'j;.  Taylor,   i  Ark.  386.  (;r)   Burton's  cafe^ 

I    Moor  74a.  pi.  1022.     L9W  of  Ufe?,  138. 
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rea(bn  of  this  cafe  feems  doiabtful  and  obfcure ;  how^ 
ever,  the  leafe  for  years  made  to  comitieRcc  after  th< 
death  of  the  wife,  is  faid  to  have  been  the  occafioii^ 
of  the  judgment ;  for  that  the  revcrfion  after  the 
death  of  the  wife  being  altered  by  that  leafe^  ifctf 
fame  ufe  in  the  rcverfion  which  was  in  being  at 
the  difpofition  of  the  particular  eftatef,  and  fo  coo- 
ditionally  limited  to  the  wife,  could  not  arife  to  her, 
and  that  therefore  the  ufe  could  never  arife  at  all. 

If  a  limitation  be  to  the  ufe  of  yf.  and  his  heirs,  (y) 
provided  that  if  he  give  a  mortal  blow  to  any  perfon, 
that  the  ufe  (hall  ceafe  to  him,  and  (hall  be  to  ano- 
ther; th's  is  fraudulent  to  prevent  an  efchcat,  and 
therefore  is  void. 

And  where  y/.  bargained  and  fold  land  to  B.  for 
500/.  upon  condition  that  \(  J.  paid  B.  500/.  be 
might  re-enter,  (z)  and  be  feifed  to  the  ufe  of  bim- 
felf  and  his  heirs,  until  he  fliould  attempt   to  alien 
without  the  aflcnt  of  B:  and  then  to  the  ufe  of  B.  and- 
his  heirs  i  and  a  fine,  was  levied  to  thofe  ufes;  //. 
paid   the  500  /.    and  entered,  afterwards  ji.  aliened 
without  the  aflent  of  B.     Per  Lord  Chancellor  E^er- 
ton.  No  ufe  will  arife  to  B.  the  bargainee,  becaufc 
[  420  ]    ^^^  bargainor,  entering  for  the  condition,  ought  to 
be  in  of  the  old  ufe  and  eftate,  ind  cannot  be  feifed 
to  any  other  ufe  j  alfo  the  fine  was  levied  to  B.  by 
which  J.  who  was  the  conufor,  and  alfo    the  bar- 
gaingr,  who  came  in  by  the  ufe  of  the  fine,  canaOt 
ftand  feifed  to  any  other  ufe,  for  then  there  would 
•  be  ufe  upon  ufe. — But  we  are  to  obfcrve  the  judg- 
es) Moot- 633.  pi.  SJig.         (%)  Moor  761.  pi.  1054.     Kollo- 
way  V,  Pollard. 

t  ments 


a  Remninder  may  deptnd.  357 

nents  in  tbefe  laft  cafes>  depended  on  che  particular 
»acure  of  circumftances  ex  poft  faSOy  or  on  the 
[r^iudulent  iutcnc  or  illegality  of  the  condition  ;  and 
|io  not  in  the  ieafl  aiFed  the  general  validity  of  thefe 
Ihifting  limitations. 

There  is  alfo  a  limitation  of  another  kind>  which 

may  be   confidered  as  an   exception  to  the  rule  at 

common  law,  that  an  eftace  limited  to  take  effcft  on 

a  condition,  which  is  to  .flfefl  the  particular  cftate, 

is  void.    I  mean  vhofe  cafes,  where  a  particulir  cftate 

is  limited  with  acjndition,  that  afer  the  performance 

of  fuch  an  a:t,  or  the  happening  of  fu^h  an  event, 

the  perfon  to  whom  the  fir  ft  eftace  was  1  mi  ted,  (hill  ^ 

thereupon  have  a  lar^^er  e^are.     For  it  was  refolved 

in  the  cafe  *of  Lord  Staffo>d^  'a)  that  fuch   a  grant 

may  be  good,  as  well  of  things   which  \\^  in  grants 

!  as  of  things  which  lie  in  livery  ;  and  mav  be  annexed 

as  well  to  an  eftate-tail>  which  cannot  be  drowned, 

as  to  an  eftate  for  life  or  years,  which  maybe  merged 

by  the  accefs  of  a  greater  eftatc.     But  that  fuch  in^   [4^1  ] 

creafe  of  an  eftate  by  force  of  fuch  a  condition,  ought 

to  have  four  incidents. 

i/,  There  ought  to  be  a  particular  eftate  as  a 
foundation  for  the  increafe  to  take  effcft  upon  j 
which  particular  eftate  Lord  Coke  held  muft  not  be 
an  cftate  at  will,  nor  revocable,  nor  contingent.  — 
irf/y,  Such  particular  eft ite  ought  to  continue  in  the 
leffce,  or  the  grantee  unril  the  increafe  happens, 
without  any  alteration  of  privity  in  eftate,  by  aliena- 

I  [a)  8  Rep.  74.  in  Lord  Stafford's  cafc. 
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tion  of  the  leffce  or  grantee;  though  the  alicnatiod 
of  tlie  Icffor  or  grantor  will  not  at  all  affcft  it ;  aoJ 
that  the  alteration  of  perfons,  by  defccnt  of  the  rc- 
vcrfion  to  the  heirs  of  the  grantor  or  his  alienee,  ai 
•of  the  particular  cftate  to  the  reprefentatiycs    of  tlu 
grantee,  (hall   not   avoid   the  condition;  and    thU 
where  the  grantee  dies  before  perfornnance  of  the 
condition,  his  heir  (hall,  after  he  has  performed  the 
condition,  be  in  quoJam  modo  by  defcent :  and  that 
fuch  incrcafe  need  not  take  place  immediately  upoa 
the  particular  eftate,  but  may  enure  as  a  mediate  re*' 
mainder,  fubfcqucnt  to  an  intermediate  remainder  for 
life,  or  in  tail  to  fome  body  elfe,— 3^/y,  That  the  in- 
creafc  muft  veft  and  take  effea^  immediately  upofl 
the  performance  of  the  condition ;  for  that  if  an  eftate 
cannot  be  enlarged  at  the  very  inftant  of  time  ap- 
r  422  1   pointed  for  enlargement,  the  enlargement  fliall  never 
take  place  5  and  therefore  though  the  revcrfion  be  in 
the  king,  it  (hall  inftantly  be  out  of  him,  upon  per- 
formance of  the  condition,  and  veft  in  the  grantee, 
without  petition  or  we^»/?rtf»j  de  droit  or  other  circum- 
ftance;  for  the  awaiting  fuch   circumftances,  would 
fruftraie'  and  defeat  the  enlargement;  and  the  law 
will  never  require  circumftinces  to  fubvcrt  the  fub- 
ilance. — 4/^/^,  That  the  particular  eftate,  and  the 
increafe  ought  to  take  effeft  by  one  and  tiie  fame  in- 
ftrument  or  deed,  or  by  fcvcral  deeds  delivered  at 
one  and  the  fame  time ;  (which,  in  efFeft,  is  the 
fame    thing,  for  qu^e  incontinenii  jiunt  inejfe  videntur) 
beraufe  the  particular  eftate,  aiid  the  increafe  there* 
upon,  is  only  a  grant  to  take  cffeSt  out  of  one  and 
•  the  fame  ropt ;  and  though  the  increafe  veft  at  a  dif- 
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fercnt  time,  yet  when  it  is  vcfted,  it  has  its  force 
d  cffcdt  from  the  fame  grant.  For  a  more  minute 
ifcuffion  of  this  doftrine,  I  fhall  refer  the  reader  to 
|Lord  Cokey's  report  of  the  faid  cafe  of  Lord  Stafford. 
Vide  alfo  Sbeppard's  Touchftone  of  Common  Affur- 
lances,  fol.  129.  where  another  requifite  is  mention* 
edy  the  condition  being  fqffible  and  lawful,  as  is  ob- 
fervcd  by  the  learned  Editor  of  the  laft  improved 
edition  of  that  book. 
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^f  tfie  Cffate  neceffatp  to  fuppeit  a  Cortfn- 
cent  RemaiaHcr* 

r  4.2?  1  T  ^^^"  ^^^  confidcr  what  cftatc  is  required  to 
X  fupport  a  contingent  remainder  ;  or,  in  otbcr 
words,  what  kind  of  eftate  muft  ncccffarily  precede  it. 

It  is  a  general  rule,  (^),  that  wherever  an  eftate  in 
contingent  remainder  announts  to  a  freehold,  fome  veji- 
edcAztc  o(  freehold  muft  precede  it.  This  rule  depends 
upon  the  neceflity  there  is  for  the  freehold  to  pafsout 
of  the  grantor,  at  the  time  the  remainder  is  created. 
If  no  freehold  pafles,  how  is  the  remainder  man  to 
have  it?  If  it  pafles  at  all,  it  muft  pafs  either  in  the 
particular  cftatc,  or  in  fome  remainder  limited  after  itj 
in  a  contingent  remainder  it  cannot  pafs,  becaufc  fuch 
remainder  at  the  ti^me  of  its  creation  pafleth  to  or  vcfts 
in  nobody  j  and  if  it  pafleth  only  in   fome  veftcd  re- 
mainder limited  after  the  contingent  remainder,  then 
is  fuch  contingent  eftate  precluded  from  ever  rifing 
.at  all;  for  that  freehold  then   becomes  v/r^^j  in  pof' 
Jejfton^  which  the  contingent  eftate  was  limited  to  pre- 
cede; and  of  courfe  there  is  no  room  left  for  the  in- 
troduftion    of  the  contingent  freehold.     It  follows, 
therefore,  that  fome  preceding  t/if/J^^y  eftate  of  freehold 
r  n  .  muft  be  limited,  to  give  exiftence  to  fuch  a  fo/;/w|^;i/ 

remainder. 

Thus,  where  a  devifc  was  to  5.  for  fifty  years  if  he 
fhouid  fo  long  live,  remainder  to   the  heirs  of  the 

{K)   '  ^^P    *?o    a.  iji-.b.     Vide  alfo  Borafton'i  cafe,  3  Rep. 
20.     Co.  Li:.  217.   a. 
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body  of  B.  remainder  to  C;  the  limitation  to  the 
beirs  of  the  body  of  B.  was  void  as  a  remainder  for  want 
of  a  freehold  to  fupport  it.  (f) 

So  where  there  was  a  devife  to  truftees  for  eleven 
years,  {d)  and  then  to  the  firft  fon  of  A.  in  tail,  f^c. 
and  A.  had  no  fon  at  that  time,  it  was  agreed  that  fuch 
Hmitation  was  void  as  a  contingent  remainder^  bccaufc  ». 

there  was  no  freehold  to  fupport  it. 

But  where  an  eftate  was  limited  to  A.  (e)  for  ninety- 
nine  years  if  he  fhould  fo  long  live,  remainder  to 
truftees  during  the  life  of  A.  remainder  to  the  wife 
for  her  jointure,  remainder  to  the  heirs  of  the  body 
o(  A,;  (/)  there,  though  the  particular  eftate  was 
but  for  years,  yet  the  contingent  remainder  to  the 
heirs  of  the  body  of  A.  was  good,  becaufe  preceded 
by  a  vefied  freehold  remainder  to  the  truftees. 

There  is  a  cafe  indeed  reported  by  Moor,  (g)  where 
A'  covenanted  to  ftand  fcifed  to  the  ufe  of  himfelf 
for  life,  remainder  to  fi.  his  brother^s  cldeft  fon  for  [  425  ] 
life,  remainder  to  the  firft  fon  of  5*  in  tail,  and  fo 
on  to  his  eighth  fon,  remainder  to  the  right  heirs  of  A. 
A.  was  afterwards  attainted  of  treafon,  and  executed 
before  the, birth  of  any  fon  of  B.  and  it  was  rcfolved, 
that  by  the  attainder  of  A,  the  after-born  fons  of  B. 
were  barred,  and  that  the  crown  had  the  fee-fimple 
difchargcd  of  all  the  remainders  limited  jro  fons  not 
then  born. — And  the  queftion  ariies  how  we  are  to 

[c)  I  Salk.  226      Goodrliiht  ft.  Corni(h.          (//)  i  Salk*  229. 

Scatter •vood  u.  Edge,  Tupra,   p.  360.           {s)  2  Vern.  754.  Elie 

V.  Oiburn.         (J\    And   vide   J'^.^e  v.  Morgan,    infra,  p.  456. 
(^)  Sir  Thomas  Valincr*s  cafe.  Moor  815. 
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362  Eft  atesfuppor  ting 

reconcile  this  refolution  with  the  principle  that  a$rf 
preceding  vefted  freehold  cftatc  will  fupporc  a  contin- 
gent  remainder;  for  here,  whatever  efFcft  the  for* 
feiture  of -/f/s  cftate  for  life  and  remainder  in   fee, 
might  otherwife  have  had,  yet  as  B.  had  a  'u^^ed 
freehold,  why   was    not    that   capable  of  fupport- 
ing  the  contingent  remainder  to  his  fons?    There 
are  no  reafons  given  for  the  refolution  in  this  cafe; 
and  perhaps  to  account  for  it,  we  are  to  recur  to  the 
fuppofed  ncccflity  (herein  after  created  of)  {b)  of  a 
/eifin  in  the  feoffees,  covenantees,  &fr.  to  fervc  con- 
tingent ufes,  when  they  come  in  ejfe  \  which  princi- 
ple admitted,  it  may  be  inferred,  (as  it  feems  agreed 
that  the  crown  cannot  (land  feifed  to  a  ufe)  that  there 
could  be  no  feifin  (after  -^.'s  forfeiture  to  the  crown) 
to  ferve  the  contingent  ufes  to  5/s  fons,  when  they 
came  in  eJfe,  and  that  on  that  account  they  could  ne- 
ver take  effeft.     But  I  (hall  endeavour  to  (hew  in  a 
[  426  ]    fubfcquent  part  of  this  eflay,  what  fort  of  reliance  is 
to  be  had  on  this  principle. 

If  there  had  been  an  office  found  antecedent  to 
the  birch  of  a  fon  of  B.  that  yf.  was  feifed  in  fee,  it 
might  have  accounted  for  the  refolution  in  the  above 
cafe,  by  taking  away  the  right  of  entry  of  fl.  accord- 
ing to  the  diftin&ion  I  (hail  notice  after  the  next 
cited  cafe.  But  abftraded  from  a  circumftance  of 
that  nature,  which  does  not  appear  in  the  report  df 
Sir  Thomas  Palmer\  cafe,  that  of  Corbet  v.  Ticbhom, 
of  much  later  date,  feems  to  claim  our  better  atten- 
tion. (1)     It  was  a  cafe  where  J.  S.  being  tenant  for 

{h)  ViJc  infra,  p.  435.        (/)   Coibet  v.  Tichborn^  2  Salk. 
576. 

life> 
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life,  remainder  to  his  wife  for  life,  remainder  to  hi$ 
firft  and  other  fons,  &c.  in  tail,  remainder  to  him- 
ftlf  in  fee,  committed  treafon,  and  afterwards  had  a 
fon,  and  then  was  attainted;  and  upon  a  trial  at  bar 
in  K.  B.  the- court  held,  that  whether  the  fon  was 
born  before  or  after  the  attainder,  the  contingent  re- 
mainder to  him  was  not  difcharged  by  the  lands  veft- 
ing  in  the  crown  during  the  life  of  J.  S.  becaufc  of 
the  wircVeftate,   (viz.  a  vefted  eftate  of  freehold  in 
remainder)  which  was  fufficient  to  fupport  it.     For 
this  eftate  of  the  wife,  it  feems,  was  not  turned  to  a 
right,  or  afFcded  by  the  forfeiture  of  the  jiuiband, 
nor  the  crown  thereby  in  poffeflion  of  any  other  eftate 
than   what  /•  S.  was  intitled  to  atthe  time;  as  "ap- 
pears by  another  cafe,  where  tenant  for  life,  remain-    C  427  1 
der  to  his  firft  fon  in  tail,  remainder  to  J.  S.  in  fee,  (k) 
was  attainted  of  high  treafon,  and  died  wichout  ilTuc. 
And  upon  its  being  urged,  that  the  whole  eftate 
vefting   in  the  king  by  33  H,  8.  e.  8.  without  any 
office  finding  the  fpecial  matter,  he  in  remainder,   . 
could  not  enter,  any  more  than  if  a  general  otiice  had 
been  found,  which  would  have  fuppofed  a  fee.     It 
was  held,  that  no  other  eftate  vefted  in  the  king  by 
the  faid  ad,  than  the  party  attainted  had;  juft  as  if 
^ /pedal  office  had  been  found ;  and  therefore  the  re- 
mainder-man might  enter  on  the  king,  the  king's 
eftate  being  determined.     For  the  ftatute  faved  the 
right  of  others;  tho'  it  was  othcrwife  where  an  office 
found  an  eftate  in  fee  in  the  party  attainted. 

Here  we  are  to  obferve,  that  the  rule  refpedling  the 
eftate,  requifite  to  fupport  a  contingent  remainder, 

*  (>?)  Linch  1;,  Cootc,  2  Salk.  469, 

holds 
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b6^1ds  equally  in  th«  limitation  of  ufeSy  as  in  eftates 
executed  in  poflTeflion  at  common  law  :  (/)  tbo' indeed 
before  the  ftatuce  of  ufcs,  if  there  had  been  k  feoff- 
ment to  the  ufc  of  Jf.  for  years,  remainder  (of  the 
ufe)  in  contingency,  the  contingent  ufc  would  have 
been  good,  for  the  feoffees  remained  tenants  of  rhc 
legal  freehold ,  but  fince  that  (latute  it  is  ocherwiie, 
,  for  now  no  cftate  remains  in  the  feoffees, 

428 .  ]  Therefore,  where  there  was  a  Icafc  and  relcafc  by 
jf^  to  t/uftees  and  their  heirs,  to  the  ufe  of  J.  for  99 
years,  (m)  remainder  to  the  ufe  of  truftees  for  25 
years,'  remainder  to  the  heirs  male  of  the  body  o(A, 
the  court  held  this  limitation  to  the  heirs  male  of  the 
body  of  //.  to  be  void,  becaufe  there  was  no  pre- 
ceding eftate  of  freehold  limited  tofupport  it.  The 
queftion  in  this  cafe  is  dated  to  have  been,  whether 
/i,  was  tenant  in  tail,  or  only  tenant  for  years.  Now 
the  latter  conclufion  mud  have  prevailed  even  if  the 
limitation  ro  the  heirs  male  of  his  body,  tho*  void  as 
a  remainder,  had  been  admitted  effedku^l  as  a  future 
ufc  within  the  reafon  of  the  cafes  put  by  HolL  («) 

So  where  the  hufbanO  and  wife  covenanted  to  levy 
a  fine  of  the  wife's  lands  to  the  ufe  of  the  heirs  of  the 
body  of  the  hufband  on  the  wife  begotten,  (0)  re- 
rnainder  to  the  ufc  of  the  right  beirs  of  the  hulband, 
they  had  iffue  that  died  in  their  life-time;  afterwards 
the  wife,  died,  leaving  the  hufband,  and  after  the 
death  of  the  hufband  the  limitation  to  his  heirs  was 

(/)  I  Rep.  134. — 5. — 8.  Show.  Caf.  Pari.  107.  {m)  aSalk. 

^  679.   Adams  ^^  Savage,  V'ide  fupra,  p.  50.  [n)    12   Mod.  39. 

(c/)   Davics  <v.  Speed,  4   Med,    153.     2  Saik.  675.     Carth.  261. 

12  Mod.  39.     bhow.  Caf.  Pari.  104.  * 

1.  hcl4 
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held    void  for  want  of  a  preceding  freehold  to  fiip- 
port  it.     In  this  cafe  we  are  to  oble-'vc^thc  hufband 
could  not  take  an  eftate  for  life  by  implication ;  (^) 
becaufe  the  eflate  was  the  wife's,  and  moved  origi- 
nally from  her;  and  fuppofing  an  eftate  for  life  in 
the  wife  by  implication  or  rcfuhing  ufe,  capable  of    [  429  ]f 
fwpporting  the  ufe  to  the  heirs  of  the  body  of  che 
hufband  on   the  wife;  yet  as  (he,  as  wrll  as  their 
iflue,  died  in  the  hufband's  life  time,  before  the  li- 
micaiion  to  his  right  heirs  could  veft,  that  muft  have 
failed  as  a  contingent  remainder,  for  w  int  of  a  fub- 
filling  particular  eflate  at  his  death  to  fupporc  it. 
An:1  there  was  no  fort  of  ground  to  maintain  its  va- 
lidity as  a  future  ufe;  as  it  was  poftponed   to  a  ge- 
neral failure  of   heirs  of  the   body  of  the  hulband 
by  the  wifej  which  was  too  remote,  (j) 

• 
As  to  a  contingent  remainder  for  years,  there  does 

not  appear  to  be  any  necelTity   for  a  preceding/r^^- 

ho!d  to  fupport  it.     For  the  remainder  not  being /r^^- 

hold^  no  fuch  eftate  appears  requifite  to  pafs  our  of 

the  grantor,  in  order  to  give  eiTcft  to  a  remainder  of 

that  fort. 

Indeed  in  the  cafe  of  Corbet  v.  Stone^  (r)  where  A. 
by  indenture,  leafed  to  truftees  for  40  years,  if  /I. 
fliould  fo  long  live,  in  truft  for  A.  to  receive  the  pro- 
fits during  during  her  life,  and  that  after  her  deceaje,  •- 
one  moiety  fhould  be  to  Z>.  and  the  other  moiety  to 
£.  (no  parries  to  the  deed)  their  executors,  admini- 
ftrators  and  aiVigns,    fcvcrally  and  refpedlivcly,  for 

(/>)    Vide   Aipri,    p.  69.         {q)    V^ide  infra,    vol.   2.  p.   82. 
(rj  Rayxn.  140.  Corbet  v.  Stone. 

the 
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the  term  of  1000  years.  A.>  afrerwards  levied  a  But 
[  430  ]  to  dilTerent  ures>  and  died,  and  five  years  pafled  after 
her  death>  and  the  plaintifi^  claimed  under  D.  and  £• 
and  entered :  it  was  infifted^  that  the  limitation  to 
D.  and  E.  was  a  remainder,  though  contingent  as  li- 

'  mited  after  the  death  of  A.  before  which  the  pre- 
ceding eftate  for  forty  years  might  determine ;  the 
court  objefted  that  it  could  not  pafs  as  a  preieoc 
,eftate,  becaufe  D.  and  E.  were  not  parties  to  che 
deed,  and  that  it  could  not  be  a  contingent  remata* 
der,  being  a  remainder  for  years  depending  on  an 
eftate  for  years;  and  that  there  could  not  be  a  con- 
tingent eftate  for  years;  becaufe  a  leafe  for  years  ope- 
rates by  way  of  contraA,  and  therefore  the  particular 
eftate  and  the  remainder  operate  as  two  diftindl  eftates 

,  grounded  upon  fevcral  contrafts. — But  quare  of  this 
opinion,  for  it  feems  not  well  confidered;  nor  in- 
deed did  the  court  appear  to  rely  upon  it,  (j)  when 
they  faid,  admitting  the  term  of  1000  years  a  con- 
tingent remainder,  it  was  barred  by  the  fine  and  5 
years  non-claim,  after  the  time  of  vefting;  and  the 
judgment,  which  was  for  the  plaintiflF,  may  be  ac- 
counted for  on  other  groOnds,  viz.  her  having  the 
freehold  and  reverfion  in  herfclf,  upon  which  the  fine 
might  operate  without  tort,  and  her  being  only  tenant 
at  will,  as  to  \\iit  fojfeffion^  to  her  own  truitecs  of  the 
term  of  40  years. 

Although   every    contingent  freehold  renaainder 
[  431  ]    muft  be  fupported  by  a  preceding  freehold^  yet  it  is 
not  neceflary,  that  fuch  preceding  eftate  continue  in  • 
the  aaual Jeifm  of  its  rightful  tenant;  it  is  fufficient, 

(j)  And  vide  3  Leon.  23,  in  Cranmer's  cafe. 

if 
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if  there  fubfifts  a  righc  to  fuch  preceding  eftate,  at 

the  time  the  remainder  (hould  veft;  provided  fuch 

right  be  a  righc  o(  entry^  and  not  a  right  of  aBioH 

only ;  for  whilft  a  right  of  entry  remains  there  can  be 

DO  doubt  but  the  fame  eflate  continues;  fince  the 

right  of.  entry  can  cxift  only  in  confequencc  of  the 

fubfiftence  of  the  eftate  ;  but  when  the  right  of  entry 

is  gone,  and  nothing  but  a  right  of  aSiion  remains,  it 

then  becomes  a  queftion  in  law  whether  the  fame 

eftate  continues  or  not;  for  the  adtion  is  nothing 

more  than  the  means  of  deciding  this  queftion.     An« 

other  eftate  is  in  the  mean  time  acknowledged  and 

protcfted  by  the  law,  till  fuch  queftion  be  folcmnly 

determined  in  a  court  of  juftice,  upon  the  aft  ion 

brought. 

Thus  if  A.  be  tenant  for  life  with  a  contingent  re- 
mainder over,  (/)  and  tenant  for  life  be  difteifed,  all 
the  eftates  are  devefted ;  but  the  right  of  entry  o(  te- 
nant for  life  will  fupporc  the  contingent  remainders; 
but  in  this  cafe  if  the  contingent  remainder  does  not 
vcft^  before  fuch  a  defcent  be  caft  as  will  take  away 
the  entry  of  tenant  for  life  within  the  ftatute  of  H.  8. 
c.  33.  and  drive  him  to  his  adion,  then  is  the  con- 
tingent remainder  gone;  becaufc  there  no  longer  \  a^i  1 
fubfifts  any  right  of  entry  to  fupport  it,  that  right  be- 
ing turned  into  a  right  of  aHion. 

So  where  a  gift  in  tail  was  to  A.  {u)  remainder  to 
the  right  heirs  of  B.:  ji.  made  a  feoffment  in  fee, 
and  afterwards  B.  died;  the  righc  heir  of  B.  was  not 

(/)  12  Mod.  174.  In  the  cafe  of  Thompfon  nf.  Leacb,  and  vide 
Loyd  'V,  Brookings  infra,  474.         («)  i  Rep.  13;. 

intitled 
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intitjed  t0  the  eftate,  becaufe  there  was  no  particular 
cftate  either  in  ejfc  or  in  right  to  fupport  the  remain- 
der when  it  fell  j  for  A.  had  no  right  igainft  his  own 
feoffment;  nor  had  his  iffue  right  till  after  his  death; 
and  then  a  right  of  aSion  only,  his  feoffment  havia^ 
worked  a  difoontinuance  ^  but  (faid  Chief  Jufticc 
*  Cbarleton)  if  tenant  in  tail  be  diffcifed  and  dieth,  the 
fame  (ball  not  take  away  the  right  of  the  contingent 
rerhainder ;  for  there  the  right  of  the  particular  eftate 
remaineth  in  diJei/eB^  and  fupports  the  contingent  re- 
mainder. 

So  where  A,  covenanted  to  ftanii  feifed  to  the-ufc 
of  himfelf  for  life,  remainder  to  the  ufe  of  his  wife 
for  life,  remainder  to  the  ufe  of  his  daughter  for  life; 
remainder  to  the  ufe  of  her  firft  fon  in  tail,  and  fo  to 
the  ufe  of  her  other  fons  fucceffi^ely  in  tail,  reverfion 
to  the  ufe  of  his  own  right  heirs;  and  afterwards  he 
granted  the  rcverfion  without  covftderation^  reciting 
the*  former  fettlement;  and  after  that  he  made  a  feoff- 
\  ATiI  ]  ^^"^  ^^  ^^^  lands;  then  the  daughter  had  iffue  a 
fon;  A.  died,  the  wife  enrered,  then  the  daughter 
died,  and  then  the  wife;  it  was  refolvcd  that  the 
grant  did  not  hinder  the  ariQng  of  the  contingent 
ufes,  becaufe  it  was  without  confideration  ;  and  the 
firft  ufes  and  edatcrs  were  recited  in  the  grant,  fo  that 
the  grantee  had  notice,  {x)  and  therefore  took  the 
lands  fubjcft  .to  the  grantor's  covenant  to  ftand  feifed; 
2nd  thjt  rhe  feoffment  did  not  dcflroy  the  contingent 
eftate,  becaufe  the  right  of  remainder  for  life  in  the 

(a-}  2  Roll.  Ab.  79^^.  pi.  II.  ^y^g '^'  Villers.  ThU  was  the 
cafe  of  a  rc^itlement  by  Sir  Edwaid  Coke,  -  ViUc  2  SiJ.  64  9^. 
129.  157.     He^ns  V.  Villcrs. 

■^  daughter, 
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daughter^  upon  which  Ihc  might  have  entered  for 
the  forfeiture,  did  fupport  iti  for  the  feoffment  of 
jf.  was  a  forfeiture  of  his  cllate  for  life,  and  of  the 
eftate  of  his  wife  in  remainder  during  the  coverture  ^ 
(jr)  lb  that  the  daughter  might  have  entered  for  the 
forfeicure  during  the  coverture  j  and  this  right  of 
entry  wzA  fufficient  to  fupport  the  contingent  remain- 
der to  the  firft  fon  6fr.  without  queftion. — But  it  was 
held  by  Glyn  Ch.  J.  (z)  that  if,  in  this  cafe,  the  feofiw 
ment  had  been  made  before  any  grant  of  the  rever« 
fioDj  the  contingent  ufe  would  have  been  deftroyed^ 
notwtthftanding  the  right  of  entry  in  the  daughter; 
the  ground  of  which  opinion  will  be  explained  in  a 
fubfequent  page  of  this  traft.  {a) 

This  right  of  entry  to  fupport  a  contingent  re- 
mainder, mufl:  be  a  prej^nt  right,  a  future  one  will 
not  do;  {h)  it  muft  alfo  precede  the  contingency,    [  434  ] 
and  be  actually  exifting  when  that    happens;    for 
if  it  only  commences  at  thtjame  infiant  with  it,  the  re- 
mainder it  feems  will  not  veft ;  according  to  what 
was  obferved  in  the  above  cited  cafe  of  fFegg  v.  VU^ 
lersi  where  the  court  faid,  that  the  cafe  would  have 
been  more  dubious,  if  the  daughter  had  not  had  an 
eftate  for  life,  but  the  contingent  remainders  had  de- 
pended on  the  eftate  of  the  wife  immediately;  where 
the  feoffment  of  the  baron  had  deftroyed  them ;  in- 
afmuch  as  the  feoffment  of  the  baron  paifed  his  eftate 
And  the  eftate  of  his  wife  during  the  coverture,  (b 

(j)  And  vide  Smith  or.  Belly,  z  Roll.  Abr.  793—4.  (z)  Vide 
2  Sid.  159.  {a)  Vide  infra,  p.  438.  {&)  i  Vcatr.  i89« 
Lord  Ray  a.  316.  infra»  466.        Et  fupra,  242,  3. 

Vol.  1.  Bb  that 
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that  none  could  enter  during  the  coverture;  and  nei- 
ther the  ertate  of  the  b'aroh  nor  <A  the  wife  could  be    | 
in  ejfe^  during  this  time,  to  fupport  the  contingent    I 
ufes)  for  it  feems  the  future  right  of  the  wife  to  enter 
after  the  death  of  the  baron,  is  not  fufficicnt  for  this 
furpofe. 

So  in  a  fubfequent  cafe,  (r)  where  baron  made  a 
feoffment  to  the  ufe  of  himfeH"  and  hiar  wife,  and  <rf 
the  heirs  cf  the/urvivor  of  them ;  and  afterwards  rtiarfc 
another  feoffment  of  the  fame  lands;  it  was*  adjudged 
that  the  right  of  entry  in  the  wife  was  not  fufficicnt 
CO  fupport  the  contingent  fee,  andf  vcft  it  in  her  on 
death  of  the  baron.     In  this.cafe  we  oblcrvc  that  the 
particular  eftate  was  not  fubfiiling  at  the  hufband*s 
[  435  ]    death,  when  the  fee  (hould  have  vetted ;  for  his  fe- 
fcond  feoffment  had  deftroyed  it  daring  the  coverture; 
and  though  the  wife's  right  cf  entry  took  cffeft  at 
the  inftant  the  I'emainder  (hould  have  veftcd,  yet  it 
was  infufficient,  for  it  ftiould  hive  been  then  aftually 

exitting. We  are  to  diftihguifh   this  from  the 

above  cited  cafe  of  Cortet  v.  TiMorn^  (d)  where  the 
crown,  it  fepnrrs,  took  only  the  fame  eftate  as  the 
hufband  had^  and  nothing  was  dcvefted,  nor  the  wife's 
eftate  turned  to  a  right. 

But  where  the  eftates  are  limited  by  way  o(  ufe^ 
and  are  afterwards  devefted  and  turned  to  a  right\  it 
has  been  held  requifite  to  the  execution  of  the  fubfe- 
.  quent  contingent  ufes,  that  either  the  ceftui  que  ufe  un- 
der fomc  preceding  vefted'ufe,  or  elfc  that  the  feof- 
fees or  their  heirs  (hould  enter,  in  order  to  reveft  the 

(r)  Cro.  Car.  102.  Bigot  i;.  Smith.         {d)  Supra,  426. 

cllatesj 
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e^af^s  J  f«  althoti^  contingent  afc  arc  m)t  dcftroy- 
*d  by  fuch  a  devcftirig  of  the  preceding  cftatc  as  turny 
it  tor  3  ri^t  of  entrji  {e)  as  they  Would  be  if  fuch 
iftafte  was  dcternntricd,  or  turned  CO  a  right  of  a^ion 
only ;  yet,  if  his  been  foid,  there  muft,  at  or  after 
the  tirtie  when  fuch  ufes  come  in  eje^  cxift  zfeifin  in 
the  feoffees,  out  of  which  thofe  ufes  raay  arifc,  be- 
fore they  can  be  executed  by  the  tfatutc. — This  doc- 
trine apparently  involves  fome  degree  of  difljculty  irt 
itj  I  Ihall  therefore  endeavour  to  explain  it. 

It  appear^  to  have  been  the  opinion  of  the  court  [  435  ] 
in  Cbudleigh\  cafe,  (/)  that  upon  a  conveyance  to 
ufes,  there  is  no  aHual/eiftn  left  in  the  feoffees ;  but 
that  as  to  all  the* ufes  in  ejfe^  and  which  veft  immedi- 
ately, t\it  feijin  is  prefencly  transferred  unto  the  ceftuis 
que  uje\  and  thac  as  to  the  ufes  not  in  ejfe^  there  is  no 
prcfent  feifin  exifting  any  where)  but  only  a  foffibi-- 
Uty  of  ajeijin  in  the  feoffees,  to  ferve  thofe  ufts  when 
they  come  in  ejfe\  which  takes  effc<9:  as  the  contingen- 
cies on  which  ihe  ufes  depend  arife,  fo  as  then  to 
give  the  feoffees  6f^.  a  fufficicnt  y^i/?«  to  ferve  fucb 
ufesy  that  they  may  be  executed  by  the  (latute,  if  the 
eftates  limited  in  the  conveyance  to  ufes  be  not  in 
the  mean  time  de veiled  5  but  that  if  the  eftates  hap- 
pen to  be  firft  dc veiled,  then  that  poj/iiiiity  of  ajeiftn 
in  the  feoffees  is  devefiedy  as  well  as  the  other  eftates; 
and  muft  be  reduced  and  revejled  before  the  contin- 
gent ufes  can  be  executed. 

Now  if  this  devefting  or  difturbance  of  the  eftates 
limited  in  the  conveyance  to  ufes,  has  operated  fo 

{e)  yiJc  foregoing  cafes.       (/)  Vide  Chudleigh's  cafe,   i  Rep 
120. 
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far,  as  not  to  leave  a  right  of  entry  in  any  precedio 
vefted  eftate ;  {g)  then  is  the  contingent  uG;  entifi 
deftroyed  and  gone,  as  we  have  already  feen,  for 
of  a  preceding  eftate  to  fupport  it  i  but  if  a  right  tf 
entry  is  left  in  any  preceding  vefted  eftate,  theo>  t&^ 
[  437  ]    ^^^'  ?^^  ^f^  having  fuch  right  of  entry^  may^  by  lus 
entry,  reveft  (as  it  has  been  faid)  the  eftates  whid^ 
were  devcftcd,  and  amongft  the  reft  the  ptiff^iliiy  $f 
/eijin  in  the  feoflPees  to  ferve  the  contingent  ules  :  but 
if  no  fuch  entry  ftiould  be  made,  then,  it  has  beeo 
faid,  the  feoffees  or  their  heirs  muft  ent^,  to  reveft 
their  /eifin,  for  that  otherwife  there  would  ezift  qo 
feifin  to  ferve  the  contingent  ufes  $  and  confeqtrently, 
that  if  the  feoffees  fhould  bar  their  own  right  of  en- 
try upon  fuch  an  occafion,  by  feoffment,  rcleafe  or 
otherwife,  the  contingent  ufe  can  never  be  executed 
for  want  of  a  feifin  in  the  feoffees  out  of  which  it  may 
arife;  (b)  and  that  the  cejiui  que  ufe  will  then  have  no 
other  remedy^  than  againft  the  feoffees  in  a  court  of 
equity  for  breach  of  truft. 

As  if  a  feoffment  be  made  to  the  ufe  of  A.  for  life* 
remainder  to  the  ufe  of  B.  for  life,  remainder  to  tikC 
ufe  of  tnc  eldeft  fon  of  fi,  in  tail  fsfr.,  here  the  feoff- 
ment of  ^.  (it  is  clear)  (/)  will  not  deftroy  the  con* 
tingent  remainder  to  the  fon  of  ^.  becaufe  of  die 
right  of  entry  in  5.  upon  the  forfeiture  of  A. :  (*)  and 
if  B.  enters  either  in  the  life-time  of  A.  or  after  bif 
death,  this,  it  has  been  faid,  will  reduce  the  contin* 

(j)  Vide  Bigot  V.  Smith,  fupra,  p.  434,  (h)  Vide  Manfel  v. 
Manfcl,  infra,  p.  479.  (i";  2  Roll.  AbrK796.  pi.  12.  (i)  Ibid. 
pi.  13. 
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gent  remainder ;  fo  that  if  a  fbn  be  born  in  his  life* 

time,  it  (hall  be  executed  by  the  ftatute  without  any 

entry  of  the  feoffees.     Arid  it  has  been  further  faid, 

that    if  after  the  feoffaient  of  A.y  B.   dies  without    [  438  } 

having  entered)  (/)  though  he  (hould  have  a  fon  born 

in  his  life-time,  that  fon  cannot  enter>  the  feifin  of 

the  feoffees  having  been  difturbed  and  not  revefted  ; 

but  that  in  this  cafe  the  feoffees  may  enter,  and  thereby 

revive  the  contingent  ufe,  which,  by  their  entry,  it  is 

faid  will  be  executed  in  fuch  fon  by  the  ftatute;  but 

that  if  after  the  death  of  jB.  without  entry,  the  feoffees 

ihould  by  feoffment  or  otherwife  bar  their  entry,  then 

the  contingent  ufe  can  never  be  executed  for  want  of 

a  (ciGn  in  the  feoffees  to  fcrve  it.  (jn)     Thcfe  points, 

it  feems,  were  agreed  upon  by  p.oUe  C.  J.  and  the 

other  judges  of  the  King*s  Bench  in  their  debate  of  the 

cale  of  IVegg  v.  Fillers. 

It  is  this  fuppofed  neceffity  for  the  exiftence  of  a 
feifin  in  the  feoffees,  («)  at  or  after  the  time  when  the 
contingency  happens,  in  order  to  ferve  the  contingent 
ufe,  that  accounts  for  the  obfcrvation  before  cited,  as 
made  by  Glyn  C  J.  {0)  with  refpeA  to  the  cafe  of 
Sir  Edward  Coke^viz.  that  if  Sir  Edward  had  made 
the  feoffment  before  he  had  granted  the  revcrfion,  the 
(Dontingent  ufe  to  the  Brft  (on  of  his  daughter  had 
been  dcftroyed.  Ir  was  agreed  in  Chudletgb'%  cafe, 
iAi^t  priirity  nf  ijlate  is  abiolutely  requilite  to  the 
(tahdJhg  feifcd  to  a  ufe :  thdt  is,  that  a  perfon  miift 
come  in  cf  or  under  the  fame  cftatc  or  fcifin,  out  of 

•  (I  a  Rol.  Abr.  797.  pL  14.  (m)  Ibid,  pi  i6.  and  videBrent'i 
cafe,  2  Leon  14.  Dy,  339.  pj.  48.  («)  2  Roll.  Abr.  796.  pi.  1 1. 
(0)  Vide  fupra,  p.  433. 
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[  439  ]    ^^^^  ^^  ^^^  ^^  origifiaily  limited  Co  arife ;  odicr^ 
vife  be  is  noc  fdfed  tothofe  ufes.     Now  in  the  cafe 
.of  Sir  Edward^  the  concingenc  uies  were  to  arife  out  of 
the  eftate  or  feifin  which  was  in  him  before  be  granted 
the  reverfion^  i.  e.  out  of  the  reverfion  expe£lant  on  the 
dearh  of  his  wife  and  daughter ;  for  the  feifin  of  the 
particular  ufes  in  effe  were  executed  to  the  u(es  by  the 
ftatute ;  fo  that  Sir  Edward  aftually  ftood   (eifcd  of 
nothing  more  than  the  reverfion.     Thercfo>e,   when 
Sir  Edward  granted  the  reverfion  without  confidera- 
tion,   and  reciting  the  ufes,   he  did  no  more  thsid 
grant  or  transfer  th^xjame  eftate  or  feifin  which  was 
then   in  him,  and  out  of  which  the  contingent  ufes 
were  to  arife ;  {fi)  for  his  grant  could  pafs  no  more 
than  hiO  bad  and  lawfully  might  pafs  $    and  confe- 
quently  his  grantee,  who  came  in,  in  privity  of  the 
fame  eftate  and  feifin,  (lood  feifed  to  the  u(es  which 
were  to  arife  thereout,  being  the  fame  to  which  Sir 
Edward ^oodi  feifed  before  fuch  grant;  then  thefiib- 
fequent  feoffment  of  Sir  Edward^  devefted  this  eftate 
and  feifin  of  his  grantee,  together  with  the  eftates  of 
the  wife  and  daughter  ;  but  as  long  as  there  was  a 
right  of  entry  in  the  daughter,  th3t  was  fufficicnt  to 
fupport  the  contingent  ufe  to  her  firft  fon,  provided 
there  fliou)d  be  a  feifin  to  ferve  it  when  arifen;  for 
though  in  conveyances  at  common  4t  law,  a  right  of 

C  44^  ]    ^^^'*y  ''^  fomt  preceding  eftate,  would  alone  haiveprc- 
ferved  a  contingent  eftate,  and  no  entry  of  the  perfon 

(/>)  How  far  a  leafe  for  years  will  diftarb  o^  bind  fuch  coniingfo- 
cics.  Vide  Wood  <v.  Rcigpold.  Cro.  El.  764.  854.  2  Roll.  Abr. 
794.  Bold  -J.  Wynfton.  Cro.'Ja.  165.  2  Roll.  Abr.  793.  Barion's 
cafe.     Moore  742.  Co.  Eliz.  ydj.  '^^^ 

entitled 
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^eiUitle^  to  fp^  preccdiiig  eftate  was  r^uiiicp  to  ^rc 
f^Wc&  CO  the  coQtiogent  Tein^Lader ;  yeit^  cjue  do^krixie  I 
l^ave  been  juA  now  explaining,  required  cbat  ^vbere  thp 
Jimiuriops  were  by  way  oi  ufe^  there  flxauld^  jbefide^ 
A  right  of  eatry  in  fome  preceding  eilace,  be  ajifo  a 
Jei^n  in  the  feofFees,  iSc.  to  ferve  the  contingent  ufe. 

Now,  when  the  wife  entered  after  the  death  of  Sir 
Edward^  ihe  thereby  reinftated  all  the  devefted  ejiates, 
and,  aiDongft  the  reft,  the,  cftatc  and  fei^n  of  Sir 
Edward^  .grantee  :  which  I  have  already  obferved 
was  the  cftarc  or  fcifin  out  of  which  the  contingent 
uft:>  were  to  arifej  fo  that  the  feifin  which  was  to 
ferve  the*"e  contingent  ufes,  was  reftorcd  by  this  means. 
Thus  we  lee  the  right  of  entry  in  the  daughter,  fup- 
ported  rhe  contingent  ufe  to  her  fon,  fo  as  to  prcfervc 
its  capacity  of  taking  efFcft,  if  the /eijin,  out  of  which 
it  was  to  arilc,  (hould  be*  fubfifting  at  or  after  the 
birth  of  fuch  fon,  in  order  to  be  executed  to  the  ufc 
by  the  itacute ;  and  the  entry  of  the  wife  revefted 
and  refliored  the  feifin,  which  was  to  ferve  that  ufe 
when  or  after  it  came  in  ^.  —  But  if  Sir  Edward  had 
made  a  feoflfment  in  the  firft  inftance',  though  without 
confideration  and  with  notice  i  yet,  as  that  feoffment 
would  have  been  a.  dijfeifin  and  devefting  of  all  the 
eftates  then  fubfifting,  and  of  courfe  of  that  eftate  or  [  ^^i  ] 
feifin  out  of  which  the  contingent  ufes  were  to  arife, 
and  which  was  to  ferve  them  ;  the  feoffee  would  not 
come  in  in  privity  of  that  eftate  or  feifm  out  of  which 
fMch  ufes  were  originally  limited  to  arife,  but  would 
ceme  in  of  a  new  eftate  acquired  by  dijfeifin^  and  of 
confequence  could  not,  according  to  the  doftrine  I 
have  beeji  explaining,  ftand  feifed  to  thofe  ufes-f  and 

B  b  4  there* 
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therefore  as  there  would  then  have :  fshfifted  aoj 
to  firvi  the  contingeM  ufes  when  or  after  thejr  vofe^ 
though  the  right  of  er^try  bftfat  dailghter  fa  &r  fbp^ 
ported  the  contingent  ufe  to  her  fon;  »  to  preferve 
its  €Sf4€iiy  of  taking  eflfed,  if  the  feHin  out  of  i^lA 
it  was  to  arlTe  had/nhiifted,  yet.(aEmi!ttiog  the  doc* 
trine  above  escplained)  fucb  contingent  ufe  imift  £ul 
for  want  of  ^Jeifin  to  jeroe  ii;  for  the  feofiee  we  fee 
could  not  ftand  feifed  toiiidi  ufe^  h6  ttot  comif^'Oi 
in  prMty  of  the  eftate  ori  feifm  out  of  which  it  was'co 
arifej  and  no  entry  of  the  wife  or  anyone  elfe  couJd 
reftore  the  eftate  and  feifiii  of  Sir  Edward  or  his  facb^ 
contrary  to  his  own  feoffment*  v^.. 

But  i|U  that  has  been  faid«  in  regand  to  the  fuppc^ 
neceflity  of  an  fntry  to  rcveft  and  reftore  (fon^iogjfiit 
r  442  ]  cftatcs  relates  only  to  eftates  lin^ited .  or  created 
by  way  of  ^fe.  For  in  eilatcs  creat,ed  by  con- 
veyances at  common  Iaw>  thjere  is  no  fort  of  doubjtt 
that  a  mere  right'  of  entry^  without  any  a&ual  entg? 
at  all  made,  fupports  the  contingent  remainder^; 
as  if  a  gift  in  tail  be.made  to  J.  remainder  to  the 
right  heirs  of  B.  $  (q)  if  tenant  in  t^il  be  difleilcd 
and  die,  the  remainder  is  not  dcftroyedt  for  thp 
right  of  the  particular  eftate.  fupporcs  is.  Apd  fb.ia 
Archer's  cafe,  if  Robert  had  been  difieiied  aod  died, 
(r)  it  was  held  that  the  remainder  would  have  been 
good,  becaufe  the  particular  eftate  would  have  re« 
mained  in  right,  and  might  have  been  revived. 

What  I  have  above  been  endeavouring  to  explain, 
refpeding  the  fuppofed  neceflity  of  an  a&ual  entiy  to 

(^)  I  Rep.  i$$.  b.  sod  vide  Lloyd  v.  Brooidsg,  infra,  p.  474. 
(r)  SoprSj  p.  229^  I  Rep.  67.  s. 

reftore 
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reftorc  or  reduce  contingent  u/es  after  they  have  been 
devefted^  isj  indeed j  the  doctrine  exprefsly  Uid  dowiit 
l>7  RolUC.  J.  and  his  brethren  the  judges  o(  the  ILB. 
in  their  arguments  upon  the  faid  cafe  t^  ^^gg  'V< 
VilUnSj  and  alluded  to  by  Glyn  C.  J.  in  his  argumeiHr 
-upon  the  cafe  of  Heyns  v,  VHUrSi  reported  by  ^kinmr\ 
and  therefore  I  could  not  pals  it  j>y,  confidently  with. 
my  pfofefled  defign  in  this  cflay.    Yet,  I  cannot  help 
obferving,  that  I  think  we  ought  to  be  very  cauupua 
how  we  at  this  day  adnut  foch  a  do&rine  in  praAioe^ 
a  doArine  which  would  lead  us  to  conclude^  that  in 
the  connmon  cafes  of  ilrift  fectleri>ent  upon  matriage^  [  443  ] 
where  the  conveyance  is  by  way  of  ulr,  if  the  j&ther* 
*  the  firft*  tenant  for  life,  were  by  feoffment  ^c.  to  de- 
▼eft  the  eftates/  leaving  them  a«  right  of  entry^  the 
contingent  remainders  to  the  fons  i^c.  coutd  not  take 
tfkGt  I  unlefs  the  mother,  fuppoling  her  to  take  a 
remainder  for  life  and  to  furvive  the  father,  or  elfc 
the  truftces  to  whom   the   remainder  for  prefcrv- 
ing  contingent  ufes  was  limited,  or  elfe  the  gene- 
ral grantees  or  releafees  to  whom  the  lands  were 
conveyed   to  the    ufcs    exprefled,    fhould    aftually 
make  an^  entry  into  the  lands;    an  opinion,  which, 
with  all  due  deference  to  what  was  delivered  by  the 
court  of  K.  S.  in  their  arguments  upoif  the  faid  cafe 
of  ff^e^g  V.  fillers,   J  cannot  perfuAde  myfclf  would 
hold  at  this  day ;  for,. 

Fir  ft,  as  to  what  was  refolvcd  in  the  faid  oafe  of  ff^egg 
V.  Fillers y  we  are  to  obferve;  that  as  there  was,  befides 
the  right  of  entry  in  the  daughter^  an  aSludteniry  made  by 
the  i»^/i>^r  in  that  cafe;  the  point  whether  the  mere  fight 
of  entry  |n  thedapghterwouldhavebeea  fufiicient,  with- 
out any  entry  by,her  or  by  the  motherj  or  by  the  grantwi 
'  2        .  was 
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was  not  the  queftioo  whioji  £«9i«  Jbcfore  tlie  cont^ 
nor  of  coniequence,  did  the  j^dgqacot  of  ||ie  CQMfC  ia 
[  444  ]  that  cafe^  depend  upon  or  decidic  tbbe  doftrine  \n  n- 
gard  to  chat  point.  And  as  to  the  other  cafes  put  aad 
agreed  to  by  the  court  in  their  debate  of  the  princi- 
pal cafe,  the  opinions  gpon  them  were  really  cxtT2r 
judicial  i  and,  indeed,  fo  far  as  they  refpeded  the  fup- 
pofed  ncceffity  of  an  entfy  to  rcflorc  or  reduce  ooo- 
cingent  ufes ;  they  appear  to  have  been  fouodcd  on 
an  artificial  ftrain  of  reafoning,  nnuch  xoq  fubde  and 
metaphyseal  to  bear  any  great  ftrefs. 

If  we  are  to  infer  (as  is  faid  in  the  arguments  in 
CbudleigVs  cafe)  %/cintilla  juris  in  the  feoffees,  that 
may  enable  them  to  e^cer  and  r^ftore  their  fqffibili^ 
€f  a/eifini^ot^  if  the  contingency  has  happened,  ihcif 
actual Jeiftn)  to  ferve  the  contingent  ufcs ;  what  is  it 
that  confines  us  to  fuch  narrow  and  inrufficient  li- 
mits, in  regard  to  the  naeafure  of  this  /cintillajurU? 
Why  not  extend  the  inference  one  degree  further, 
and  fuppofe  fuch  zjcintilla  juris ^  as  may  be  compe- 
tent to  ferve  the  contingent  ufes,  without  the  unne- 
ccflary  circuity  of  an  aSual  entry?  The  latter  infer- 
ence is  certainly  more  adequate,  and  Uetter  adapted 
to  the  end  propofed ;  and  what  is  there  dtfcoverablc 
in  the  ftatuteof  ufes,  which  excludes  this  and  admits 
the  former  ?  Nay,  how  docs  it  appear  that  any  thing, 
contained  in  that  ftatute,  puts  us  to  the  neceflity  of 
recurring  to  zny /cintilla  juris  at  all  in  the  feofiees,  or 
[!  445  J    any  entry  to  be  made  cither  by  them  or  by  the  cefim- 
que  ufe  under  any  preceding  vefted  ufe,  in  order  to 
rcftore  and  reduce  a  contingent  ufe  to  the  capacity  of 
taking  tfi^eft,   whilft    a   right   of  entry  fubfifts  in 
any  preceding   cftfiui   que   ufe  ?    On  the  contrary, 
1  docs 


4S0C8  not  the  ftatms  ezprefrijr  cnaft,    tiiat  wjierc 
sany  ^peribn,  (x)  &r.  is  ftifed  to  the  u£e  of  others^  fuch 
oilier  per.ibfis»i.  r  the  ctftuique  uje^  (hall  be  deemed  aad 
Aci§i\dged  in  lawful  feiiio  eft  ate  and  poQeQiODj  Cff^  U 
mil  inients^  OinfiruStkns  4mdpurfoJesin  tbi  law,  of  and 
in  fuch  like  eftates  as  they  had  in  the  ufe^  &/.  ?  Aod 
mud  not  chefe  words  io  all  intents^  confiruffions  and 
fMrpofes  in  the  lawy  be  referred  to  the  legal  propiertieSf 
equalities  and  capacities  of  eftates  of  the  like  degree  or 
meafure  at  mmnf^on  law  ?  If  fo^  the  ceftui  que  u/e  be- 
come in  tided  to>  and  take  by  virtue  of  this  ftatute, 
eflates  poifefling  and   bearing  in  themfelves  all  the 
qualities,  properties  and  capaci  ties  of  eftates  at  common 
la^,  of  the  like  degree  or  meafure;  now  one  of  the 
/^^i?/ qualities  or  capacities,  pf  an  eftace  at  common 
law,  of  die  degree  or  meafure  of  freehold  is,  that.afcer      ^ 
it  is  deveftcd  and  turned  to  ^  right  of  entry ^  fuch  right 
of  entKy  will  fupport  a  contingent  remainder;  and 
one  of  the  qualities  or  capacities  of  a  contingent  re- 
wuLtnder  at  common  law  is,  a  capacity  of  being  fup« 
ported  by  fuch  right  of  entry :  why  then  do  not,  a 
preceding  vefled  u/e,  of  the  degree  or  meafure  of  free- 
hold,'and  a  fubfcquerit  contingent  uje,  refpeftively,  ac-    [  a±S  1 
quire  thefe  i^^^  qualities,  properties  or  capacities, 
amongft  other  qualities  or  properties  of  eftates  of  like 
nature  and  degree  at  common  law  ?   If  they  do,  it  is 
pbvious  there  can  be  no  neceffity  for  any  aHual  entry 
by  any  body,  to  rcflore  a  contingent  ufe,  where  there 
fubfifts  a  right  of  entry  in  a  cjsfiui  que  u/e  of  a  preced- 
ing vetted  freehold  to  fupport  it;  but  fuch  right  of 

(j)  Vide  z  Co.  ftep.  54.  a.    Moor  212.  i  Leon.   258.  1  Mod,, 

ass- 
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cntiy  alone  will  prefervc  it's  capadcy^of  vcftiog  and 
taking  efTcft.  If  we  deny  this,  we  at  the  Immc  time 
deny  that  tlie  cejiui/que  ufe  have  lawful  leifin^  eftatc 
and  poflfcfrion,  Cffc  to  all  intents^  conftruGtUns  andf»* 
fojes  in  Ibe  law^  of  fuch  eftate  as  they  have  io  the 
ufe. 

I  think,  that  a  little  attention  to  the  apparent 
operation  of  the  ftatute  of  ufes,  in  relation  to  this 
point,  will  be  fufficient  to  prevent  our  too  haftily  ad- 
niirting  a  dodrine,  which,  without  the  aid  of  meci* 
phyfical  fubtleties>  feems  hardly  reconcileable  to  the 
^xpre/s  force  of  that  ftatute. 

In  regard  to  the  eftate  requifite  to  fupport  a  con- 
tingent remainder,  it  is  further  to  be  obferved;  (/) 
^  1  that  the  eflate  fopporting  and  the  remainder  fup- 
portcd,  fhould  both  be  created  by  one  and  the /am 
deed  or  inftrument ;  therefore  an  eftate  for  life  given 
[  447  ]  *^y  ^^^  deed,  will  not  fupport  a  remainder  given  by 
another;  nor  an  eflate  for  life  fettled  by  //.  on  B.  by 
deed,  enure  to  fupport  a  contingent  remainder  given 
by  the  will  of  jf. 

As  where  A  being  tenant  for  life  by  marriage  fct- 
tlcment,  (i^)  remainder  to  his  wife  for  life*  remaindrir 
to  his  firft  and  other  fons  by  that  marriage  in  tjSfc 
male;  his  father,  the  reverfion^r,  reciting  the  ftctft- 
menr  in  his  will,  and  devifing  the  lands  to  the  (iril  iSh 
of'//.  6ff.  according  to  the  fetilcmcnr,  then  if  vf. 
Ihould  die  without  iiTue  of  that  marriage,  he  derifed 

(/)  s  Jon.  124.  Key  v.  Gamble.         (u)  4  Mod.  316.  Eq-  Abf' 
182.  1  Ld.  Raym.  37.  tkianci.  558.  Moor  •v.  Parker. 

to 
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the  firft  and  other  Ions  of  jt.  by  any  other  wife  in 
^suJ-male^  and  if  A.  fliould  die  without  ijue,  then  he 
clevifed  that  all  the  land  Ihpuld  go  to  his  grand  chiU 
cSren  by  his  daughter  P.  in  fbe.  It  was  contended^ 
l.Hat  if.  under  this  devife  took  an  eftate  tail  by  impU- 
cations  and  oTcourfe  the  remainder  ovtr  in  fee  was  ^ 

"nirell  fupported.    But  the  court  held  it  was  impodible 
^  .piake  this  an  eftate-tail  in  /f*  for  nothing  was 

given  him  by  the  devife,  but  he  had  onlv  the  eftate 
which  he  had  by  the  firft  fet(lement.  That  here  be* 
iii^  twofcvcral  copvcyartces,  the  devife  could  not  be 
tacke^  to,  the  eftate  for  life  which  was  limited  by 
anotlier  conveyance^  even  admitting  that  the  word 
iflue  coulfPbe  an  implication  of  an  eftate  to  the  heirs 
of.  the  body  of  -^.  (x) 

So  where  feme  being  tenant  for  life^  her  hufband  [  ^8  ] 
dc^vifcd  to  the  beics  of  her  body  if  chey  attained  four- 
teen years;  it  was  no  remainder,  but  an  executory  de* 
vife;.(^)  for  though  the  wife  had  a  preceding  eftate 
for  life^,  yet;  this  was  a  new  devife,  to  take  effc£t  after 
her  de(;(iafe,  and  was  not  a  remainder  joined  to  a  par- 
ticular eftate. 

,  Where  ^.  pxadc  a  feoffment  to  the  ufe  of  himfelf 
for  life>  aj^d  after  the  death  of  ^.  and  M.  his  wife,  to 
dU!  ufe  of  >S.  (eldcft  fon  of  J.)  for  his  life;  (z)  this 
/iraS'  held  to  be  a  contingent  remainder  in  3.  l^ing 
heated  by  the/^i»^  deed  as  the  particular  eftate. — But 
though  it  did.  not  appear  in  the  c^fe,  yet  it  afterwards 

(*)  Vide  this  cafe,  infra,  vol.  «.  p.  1 16.  {y)  Snow  v.  Culler. 
1  Lev.  135.  Raym.  162.  Sid.  153.  Vid,  fupra,  p.  96.  («)  Pol- 
Icxf.  66.  in  the  cafe  of  Weal  and  Lower,  fu^ra  6. 

appearing 
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ippearirtg  upon  cxaAiinatiorf,  that  by  a  fdrmer  ieiS 
M.  had  an  cftate  for  lift;  Lord  fehicf  Juftrce  Hftf 
faid  the  nfe  fhould  hot  be  contingent;  bdt  the  men-' 
tioning  that  the  comnoencenriehc  tlicrcdf  fhould  be 
after  the  death  of  M.  was  on!y  cxprefling  when  B. 
ftould  take  the  profks  \ti poffeffion  \  anrfdid  not  make 
a  contingency,  {a)  Thrii  Was  not  a  I'cmainder  created 
by  that  deed  j  btit  Ghief  Juftice  Hale^  donlidcred  ic 
as  a  conveyance  of  the  then  Juhjijling  reverfion  or  re- 
mainder^ expedtant  on  the  death  of  M, 

So  in  a  late  cafe  cited  in  a  preceding  page,  (^) 
r  44Q  1    ^^^^^  ^*  ^-   ^^^^^  having  fettled  the  land  on  hfs  fbnr 

T.  for  life,  retaining  the  jfcvcrfion  in  hirhfelfj  by  hiy  ' 
will  reciting  the  fettlemcnt  on  his  fon/^r  life^  he  af- 
ter his  fon's  deceafe,  gave  the  fame  land  to  the  heirs 
male  of  his  (faid  fon's)  body  ;  and  in  default  of  fuch 
ifluc,  to  the  teftator's-fccond  and  other  fons  fucccflively 
in  tail  male*  The  teftator  died,  leaving  7*.  and  four 
other  fons;  and  it  was  decided,  that  the  limitation  to 
the  heirs  male  of  7*.  did  not  unite  with  his  life  eftate 
under  the  fettlement ;  but  that  fuch  heirs  male  would 
have  taken  by  purchafe.  And  the  limitation  to  the 
fecond  fon  (ff^.  of  C,  F.  was  held  to  be  an  executory 
dcvife,  veiling  in  poflcfTionon  thedcceafc  of  7*.  with- 
out leaving  iiTuemale  then  living.  It  follows  that 
the  limitation  to  the  heirs  male  of  7*.  was  an  execufcry 
devtje^  and  not  a  remainder:' for  if  the  limitation  to 
the  heirs  male  of  7'.  had  been  a  remainder;  the  fub- 

(^)  VlJe  B:u?gfr  V.  Lloyd,  infra,  vol.  z,  p.  124.  (^)  Doe 
LciTcc  of  F^nntrcau  v.  Fonacrcau.  Dougi.  R«p.  470.  fupra  98. 
and  vide  faaie  infit. 
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lirqucnt  frmitition  to  the  fecond  fon  iSe.  on  fjtilure  of 
fticli  iffac,  VirooM  life  have  been  a  remainder  veftcd 
in  the  fecond  fon,  fubjeA  to  the  preceding  con** 
tingenc  remainder  to  the  heirs  male  of  the.firfl: 
(on. 

It  Teems,  that  in  cafes  where  the  legal  eftate  is  de* 
vifed  to,  and  veiled  in  truftees  in  tru(V,  there  is  no 
necefljry  for  any  preceding  particular  eftate  of  free- 
hold, to  fupport  contingent  limitations  i  for  that  the 
legal  eftate  in  the  general  truftees,  will  be  fufficienC 
for  the  purpofe }  and  confcqucntly  in  fuch  cafes,  it  r  ^^q  l 
is  not  neceflary,  that  a  contingent  remainder  ihould 
veft  by  the  time  the  preceding  truft-limitation  ex- 
pires. (^)  . 

As  where  the  teftator  devifed  his  eftate,  real  and 
pcrfonal,  to   truftees  and  their  beirsy  executors  and 
ajfigns  upon   truft,  to  pay  an  annuity  to  his  fon  5., 
and  after  -ff.*s  death,  he  devifed  one  moiety  thereof 
to  fuch  children  as  B.  ftiould  leave  and  their  heirs, 
and  the  other  moiety  to  the  future  children  of  his 
grandfon  C.  6?r.  the  teftator  died,  afterwards  B.  had 
children  and  died,  and  afterwards  C.  had  iffuej  ic 
I     was  contended  that  the  legal  eftate  in  the  truftees, 
j     was  determined  at  fl/s  death,  and  therefore  the  limi- 
tation to  C.*s  children,  being  a  contingent  remainder^ 
becaufe  limited  fer  verba  de  pre/entiy  {d)  and  not 
veiling  upon  the  death  o(  B*  (becaufe  C  had  then  no 

(f)  Vide  of  t!  aftces-  to  fupport  contingent  remaioder^  infra,  477. 
479.  etfeq.  Caf.  icmp.  Talb.  145.  Chapman  v.  Bllflct.  (^)  Vid« 
infra,  vol.  2. 

children 
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children  bornO  could  never  veft  at  all  i  but  it  was 
.    hcld^  chat  notwithftanding  the  limitattoD  m^^ferveri^ 
depre/entiy  as  C  was  very  young  at  that  time,  the 
teflacor  mud  have  intended  a  future  devifc^  {e)  and 
therefore  chat  was  no  objeAion  to  its  being  exeeml^i 
but  if  it  were  taken  as  a  contingent  remainder^  as  Ibme 
of  che  trufts  mentioned  in  the  wilL  would  not  admit 
the  eftace  in  the  truftees  to  be  confined  to  che  period 
of  B*s  life;    the  eftate  continuing  in  them  would 
£4^1  ]    fupport  the  limitation  to  C.'s  children,    chough  it 
could  not  vcft  at  fi.*s  death;   and  therefore  whe- 
ther it  were  taken  as  a  future  limitation  or  m  en- 
tingent  remainder  of  a  trufty  it  would  be  good  either 

way. 

I 

So  where  A.  devifed  co  the  ufe  of  truftees  and 
\  their  heirs,  in  truft  for  B.  for  life,  (/)  remainder  co 
his  firft  and  other  fons  fuccedively  in  tail^  remain- 
der to  the  future  fons  of  C.  fucceffively.  for  life,  re- 
mainder over ;  B.  died  without  iflfue  in  the  teftator's 
life-time;  the  contingent  limitations  were  taken  as 
executory  devifes,  becaufe  no  child  was  then  born 
to  C :  afterwards  a  child  was  born  to  C.  and  died; 
(^)  and  a  fubfcqucnt  remainder-man  claimed  the 
eftate,  upon  a  fuppofition  that  all  the  preceding  in- 
termediate limitations,  which  could  not  veft  at  the 
death  of  fuch  child  were  deftroyed ;  as  it  had  been 

(#)  Thit  trafteei  have  a  fee  without  words  of  Ixmirfttioo  where 
the  parpofet  of  the  trufts  require  ir^  vide  1  Vezey  491.  3  Bor- 
row 1686.  (/)  Caf.  temp.  Talb.  44.  Hopkins  v.  Hop- 
kioi.        (i)    1  Veaey  268.      Hopkins   v.   Hopkios,    i  AtL 

decreed 


-^ecftea  ifcat  upon  rfie  vetting  of  the  cxcutory  devifc 

54n  thit^ child  the  fubfeqbcnt  timitatjons  became  <on^ 

^Wi^gdHt  remainders  upon  diat  executory  devife ;  but  it 

-Hras  hdd,  tfiat  A'c  inheritance  in  the  truftccs,  was 

•foHrcicht  to  fupporr  the  intermediate  contingent  re^" 

^SBirWifry, '  till  they  (hould  come  in  ejfe^  altho'  no  par- 

ttclilar  eflrate  to  fupporr,  Qfr.  was  inferred;  and  that: 

tffe***  eftatc    (hould    not    vcft   in    poflcflion,    whilft 

an"*obje(?t  of  any  preceding  limitation  might  come 

itteffe. 

Here  we  may  remark,  {h)  that  if  rent  were  granted  [  452  ] 
to  A:  for  the  life  of  another,  the  remainder  over, 
though  the  grantee  died,  during  the  life  o(  ceftui  que 
wV,  fo  that  the  particular  eftate  determined  in  in- 
tercft  as  to  the  perception  of  the  profits ;  yet  inaf- 
much  as  the  terre-tenant  during  this  time  held  thcf 
landf  difchargcd,  it  was  fulRcicnt  to  fupport  the  re- 
mainder; Per  Popbam,  and  agreed  by  the  whole 
cotirt,  in  the  cafe  ot  Salter  v.  Butler.  And  this  fccms 
to  accord  with  the  cafe  of  a  grant  of  rent  to  the  te- 
nant for  life,  with  remainder  over.  (/)— But  quaere 
whether  this  holding  of  the  land  difLharged,  would 
have  fupported  a  contingent  remainder  ?  Though  it 
fecms  indeed,  that  in  thefe  cafes  of  rents  pur  auter 
vie  upon  the  death  of  the  grantee  before  the  cejfui 
que  vie,  (though  ftriftly  there  is  no  general  occupan- 
cy of  rent,)  the  terre-tennnt,  by  holding,  the. land  dif- 
charged,  /.  e.  retaining  the  rent,  might,  perhaps,  be 
confidercd  in  the  nature  of  an  occupant' of  the  rent) 
and  therefore  in  that  view,  the  particular  cftatc  might 

{b\  Yelv.  9,  10,  Salter  v.  Builcr.  (/)  Vide  infra>  fol.  454I 

Vol.  L  C  c  be 
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be  underftood  to  have  a  continuance,  fufficient  even  to 
fupport  a  contingent  remainder.  But  at  this  day»  it 
feems  there  can  be  no  room  for  a  quefiion  of  that 
nature;  {k)  for  fince  the  ftatutes  of  29  Car.  2.  r.  3, 
and  14  Geo.  7.  c.  20.  the  rent  is  holden  to  continue 
in  the  reprefentatives  of  the  grantee  dying  in  the  lift- 
time  of  ceftui  que  vie. 

{k)  Vide  3  P.  W.  264.  in  the  note:     Barnardift.  Rep.  10  Chaa. 
46.  Kendal  v\  Micfield.  < 


(    387    ) 

S>t  tbz  €fme  fDl^en  n  Contfnffent  Eemafntiec 

WE  arc  now  to  confidcr  the  time  at  which  it  [  453  ] 
is  requifite  a  contingent  remainder  (hould 
veft  in  interejl  'y  that  is,  at  what  period,  with  refpeft 
to  the  duration  of  the  preceding  eftate,  the  contin- 
gency upon  which  fuch  remainder  is  limited  to  take 
cffcft,  ought  to  happen. 

It  is  not  only  neceflary  that  a  veiled  legal  freehold 
cftatc,  (hould  precede  a  legal  freehold  contingent  re- 
^  mainder,  but  fome  fuch  preceding  freehold  eftate 
muft  fubfift  and  endure^  until  the  time  when  the  con- 
tingent remainder  vefts^  that  is,  until  the  contin- 
gency comes  to  pafs ;  for  it  is  a  general  rule,  that 
every  remainder  muft  veft,  either  during  the  particu* 
lar  eftate,  or  elfc  at  the  very  inftant  of  its  determina- 
tion. So  that  if  a  leafe  be  made  to  //.  for  life,  (/) 
and  after  the  death  of  ^.  and  one  day  after,  the  land 
fhall  remain  to  B.  for  life,  this  remainder  to  B.  is 
void,  becaufc  it  cannot  take  efFedt,  immediately 
upon  the  determination  of  the  preceding  eftate.  This 
rule  was  originally  founded  on  foedal  principles,  and 
was  intended  to  avoid  the  inconveniencies  which 
might  arife  by  admitting  an  interval,  when  there 
Ihould  be  no  tenant  of  the  freehold,  to  do  the  fer^  r  a0a  1 
vices  to  the  Lord,  or  anCwtr  to  granger  s  precipes;. 
as  well  as  to  preferve  an  uninterrupted  \:onne£):ion  1 
between  the  particular  eftate  and  the  remainder,  which 

(/)  Plowd.  25, 

C  c  2  ijQf 
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in  the  confideration  of  law^  are  but  feveral  parts  of 
one  whole  cftatc. 

There  are  fomc  few  inftances  of  vefted  remainders 
taking  effeft,  though  the  preceding  eftate  be.  defeat- 
ed.    As  where  leflbr  diflcifeth  A.  his  leflec'for  life, 
(jn)  and  makes  a  leafe  to  B.  for  the  life  of -^.,  the  re- 
mainder toC.  in  fee  ;  here,  though  A.  enter  ^n^  de- 
feat the  edate  for  life,  the  remainder  to  C.  is  good: 
for  having  been  once  vejied  by  a  good  title,  it  would 
be  unreafonable  rhac  the  leflTor  fhould  have  it  againft 
his  own  livery.     So  if  a  leafe  be  made  to  an   infane 
for  life,  if  the  infant  at  his  full  age  difagree  to  the 
eftate  for   life;  yet  the   remainder  is  good,  havtog 
once  been  vefted  by  a  good  title.     So  if  a  rent  be 
granted  to  the  tenant  of  the  land  for  life,  the  remain- 
der ip  fee»  this  is  a  good  remainder  in  fee^   though^ 
the  particular  eftate  continue  not :   («)  for  eo  infianii 
that  he  took  the  particular  eftate,  eo  injianti  the  re^ 
mainder  veftedy  and  the  fufpenfion  in  judgment  of 
law  grew  after  the  taking  the  eftate.  So  if  a  leafe  be 
made  to  A,  for  the  life  of  B.  the  remainder  to  C.  in 
fee;  ^.  dieth,  now  (at  common  law)  before  the  cn- 
[  455  ]   ^^^  ^^  *"  occupant,  there  was  no  particular  eftate, 
and  yet  the  remainder  continued  good.'  {0)  But  now 
fince  the  ftatutcs  29  Car.  2.  c.  3.  &  14  Geo.  2.  r.  ao. 
no  fuch  vacancy  of  the  particular  eftate  can  hap- 
pen.—However,  it  follows  from  the  rule  I  have  juft 
mentioned,  that  where  the  event  on  which  a  caniin^ 
gent  remainder  is  limited  to  take  efFefbj  does  not  hap* 

[m)  Inft.  298.  a.        (»}  And  vide  Wade  v.  Bache.    Sid.  362. 
[p)   Vide  fupra,  p.  453» 

pen 
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pen  by  the  time  at  which  the  preceding  eftate  deter- 
mines^  it  never  can  arifeor  take  effcftatall. 

Thus,  where  A.  being  tenant  for  life,  {p)  remain* 
der  to  his  eldeft  Ton  in  tail,  A.  died^  leaving  his  wife 
enfeint  with  a  fon,  who  was  afterwards   born  ;  the 
qucftioa  was,  Whether  this  fon  was  entitled  to  the 
reinainder  under  the  limitation  ?  And  it  was  adjudg- 
ed in  the  Commcm  Pleas,  and  that  judgment  affirm- 
ed^n  the  King's  Bench^  that  fuch  pofthumous  fon 
could  not  take,  becaufe  he  was  not  born  when  the 
particular  eftate  determined.     The  judgment,  it  is 
true,  was  afterwards  re^erfcd  in  the  Houfe  of  Lordsj 
but  it  was  againft  the  opinion  of  all  the  Judges,  who 
were  much  diOatisfied  with  the  reverfal ;  and  indeed 
an  ad  of  parliament  was  thought  neceflfary  to  take 
fuch  cafes  as  that  out  of  the  old  law ;  {ji)  by  which  it 
was  enafted,  th^it  where  any  eftate  is  fettled  in  remain^ 
der  to  ebildren,  with  remainder  over^  any  pofthumous 
child  may  take  in  the  fame  manner  as  if  born  in  tbefa* 
tber's  life-time,  (r) 

So  if  a  leafe  for  life  be  made  with  remainder  to  the  f  456  ] 
right  heirs  of  7.  »S. ;  {s)  this  remainder  will » never 
veft  if  tenant  for  life  die  before  J.  S. ,  for  in  that  cafe 
the  particular  eftate  determines,  before  the  contin* 
gency  comes  to  pafs,  on  which  the  remainder  is  W^ 
mited  to  take  effed,  1.  e.  the  death  of  7,  S.  j  for  nemo 
eft  bares  viventis. 

(/)   I  Salk.  227.     Reeve  <i;.  Long.  (^)  Stat.  10  &   11 

W.  3.    c,  16.         (;)  Vide   i  Durnf.  k  Eall  63^.         (j)  1  Inil. 
378.  a. 

C  c  3  So 


'390  fime  fcr  the  vefting  of 

So  where  A.  feifed  of  lands  in  fee,  makes  a  leafe 
for  years  to  B.  remainder  in  tail  to  C  remainder  to 
the  right  heirs  of  B. ;  in  this  caie  B.  has  nothing  in 
the  fee,  but  it  is  a  contingent  remainder  to  his  heir, 
(for  B.  did  not  take  the  freehold).  If  C  dies  with- 
out ifTue  in  the  life-timeof  i?.,  (/)  the  remainder  be- 
comes void  :  for  the  foundation  and  fupport  of  this 
contingent  remainder  fails,  becaufe  it  ought  to  have 
a  freehold  to  fupport  it,  when  the  remainder  falls  out; 
but  by  C/s  death  without  iffuc,  living  J?.,  the  free- 
hold is  expired  before  B.  can  have  an  heir,  and  there- 
fore the  remainder  will  never  take  effcft. 

So  in  a  cafe  where  the  teftator  devifed  to  his  wife 
for  life,  (u)  remainder  to  E.  his  fon  for  99  years  if  he 
fhould  fo  long  live,  and  afcer  the  deceafesof  the  wife 
and  E.  his  fon,  to  the  heirs  of  the  body  of  the  faid  £• ; 
but  not  CO  defcend  intirely  unto  £/s  elded  fon ;  but 
that  £.  might  appoint  the  fame  to  all  his  children 
[  457  ]  living  at  his  death;  and  in  default  of  appointment, 
then  to  his  funs  as  tenants  in  common  in  tail,  re- 
fnainder  to  his  daughters,  remainder  over  The 
mother  died  in  the  life-time  of  E.  the  fon  ;  and  it 
was  held  that  the  limitation  to  the  iflue  of  £.  being  a 
contingent  remainder  failed  by  the  death  of  ihe  mo- 
ther (who  had  the  only  preceding  efl-.ue  of  freehold) 
in  £.*•'  life  time,  for  want  of  a  continuing  particular 
eftate  of  freehold  to  fupport  it. 

But  although  no  interval  is  admitted,  between  the 
determination  of  the  particular  eftate,  and  the  veft-* 

(/)  Jcnk.  248.  pi.  38.  2  Roll  Abr.418.  (I)  pi.  4.        («)  Doe 
n).  Morgao,  3  Durnf.  k  £aft  763.  ^ 

ing 
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ing  of  che  remainder  (x)  \  yet  a  remainder  may  be  fo 
.  limited^  as  not  to  veft  until  the  very  inftant  in  which 
the  particular  eftate  determines.     As  if  an  eftate  be 
limited  to  B.  during  the  life  of  A.  {j)  remainder  to 
the  heirs  of  the  body  of  A.  this  is  good,  though  fuch 
remainder  cannot  veft  till  the  very  inftant  in  which 
the  particular  eftate  determines.     So  if  land  be  given 
to  ^..and  £•  (z)  during  their  joint  lives,  remainder 
to  the  right  heirs  of  him  who  (hall  die  firft ;  this  re- 
mainder will  be  good,  though  it  cannot  veft  before 
the  determination  of  the  particular  eftate  y  and  it  is 
alfo  obfervable,  that  the  heir  of  him  who  dies  firft, 
(hall  have  the  land  by  defcent,  in  conformity  to  the 
rule  before  treated  of,  {a)  where  the  anceftor  takes  a 
freehold,  with  a  fubfequent  limitation  to  his  heirs  in    [  45S  ] 
the  fame  conveyance. 

Upon  the  principle  here  laid  down,  that  a  contin- 
gent remainder  muft  veft  by  the  time  the  preceding 
eftate  determines ;  it  follows,  that  an  eftace  limited 
on  a  contingency,  may  fail  as  to  one  part,  and  take 
cfFeft  as  to  another,  wherever  the  preceding  eftate  is 
in  feveral  perfons  in  common  or  in  feveralty;  {b)  foe 
the  particular  tenant  of  one  part  may  die  before  the 
contingency,  and  the  particular  tenant  of  another 
part  may  lurvive  it. 

As  in  the  cafe  o(Lane  and  Pannel,  which  as  to  the 
prefent  point  was  in  effeft  as  follows:  {c)  Feme  covert 
and  a  ftranger/  being  joint  tenants  for  life  of  copy- 

{x)  Vide  Bigot  v.  Smith,  fupra,  p.  434.  (y)  I  Inft.  298.  a. 

{i)    J  Inft.  378.  b.  la)  Vide  ^upra.  32.  (^)  Vide  Tuc 

kerman  i;.  JefFerics,    11  M>d.  108,  109,    and  Holt's  Rep.   370. 
(<)  Lane  V.  Panncl,  i  Roil.  Rep.  238.  317.  438.  Supra,  p.  85. 

C  c  4  hold 
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hold  landS)  with  remaiitdcF  to  the  heirs  of  the  body 
of  baron  and  feme;   the  ftraoger  forreadercd    his 
moiety  to  the.  baron  and  fen)e»  and  afterwarda  the 
baron  furrendered  the  whole  to  B.  in  fee^  the  feme 
«    .         died  leaving  iflue,  and   afterwai^ds  the  baron  died; 
the  queftion  was»  Whether  thf  remainder  to  the  heirs 
of  the  body  of  the  baron  and  feme  veiled  in  the  ifibe; 
and  it  was  adjudged,   that  when  the  ftranger  convey- 
ed his  moiety  to  the  baron,  thejointurc  between  the 
ftranger  and  feme  covert  was  fevered ;  and  when  the 
baron  afterwards  conveyed  the  whole  to  B.,  B.  took 
an  eftjte  in  one  moiety  for  the  life  of  the  feme  (de- 
[  45?  3    feafible  by  her  on  the  death  of  her  hufband;  and  in  the 
other  moiety  for  the  life  of  the  ftranger  j  therefore 
upon  the  death  of  the  feme  the  eftate  in  the  firft 
moiecy  was  determined  i  ar  which  time  the  remain- 
der,  as  to  that  moiety,   ought  to  have  vefted,  which 
it  could  not  do,   becaufe  the  perfpn  to  take  it  was  to 
be  heir   of  the  bodies  of  both  baron   and  feme; 
but  that  was  impoflible  during  the  life  of  the  baroa 
(for  nemo  eft  hares  viventii) ;  and  therefore,  as  the 
remainder  could  not  vcft  at  the  determination  of  the 
preceding  eftate,  it  (hould  never  veftat  all  as  to  that 
moiety.     In  this  cafe  it  appears  that  the  remainder 
failed  as  to  one  moiety. 

Gilbert  in  his  Treatife  of  Tenures,  {i)  fcems  not 
to  approve  of  the  refolution  iti  the  above  calcj  for, 
by  conftruing  the  limitation  to  the  heirs  of  the  body 
of  the  hulband  and  \^ife,  a  contingent  remainder  ;  he 
fays,  we  fuppofe  a  deed  made  and  an  eftate  given, 
Inhere  at  the  very  firft  it  appeared,  that  for  one  moiety 

{d)  Gilb.  Ten.  252. 

the 
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l^e  dccxi  and  eftate  could  have  no  manner  of  effeB,  un- 
Irfis  the  bufband  and  wife  both  died  ac  one  iiiftanc  9f 
jlcne.     But  this  frems  to  be  a  miftake ;  for  the  ori- 
|rmaL  Hmiration  did  not  involve  any  fuch  inconfiften* 
my  ;  the  inconvenience   arofe  from    the  fubfequenc 
|ii£ts.     The  joint  eftate  for  life  might  have  continued,  ' 
unfevered  between  the  wife  and  the  ftranger  :  and  on 
the  death  of  the  furvivor,  there  might  have  been  an    L  4"0  j 
Iieir  of  the  bodies  of  the  hufband  and  wife^  capable 
I  of  takings  when  the  preceding  eftate  determined ;  if 
I  both  hufband  and  wife  had  died  in  the  life-time  of 
;  the  ftranger  ;  or  it  both   huftjand  and  ftranger  had 
!  died  in  the  life-time  of  the  vf'ife.^Gilieri  alfo  refers 
to  a  cafe  in  Leonard^   (e)  of  a  furrcndcr  to  the  ufe  of 
the  wife  for  life,  remainder  to  the  ufe  of  the  right 
heirs  of  the   huft)and  and  wife  j  where  the  juftices 
were  of  opinion,  that  the  remainder  was  executed  for 
a  moiety  in  the  wife  j  but  that  was  not  only  fuper- 
feded  by  the  contrary  decifion  in  Lane  v.  Pannel^  but 
was  contrary  to  the  preceding  cafe  in  Dyer  ^g.     z 
RolL  Abr*  416.     Dalis.  20.  fL  8.  cited  2  Leon  102., 
as  well  as  to  the  dodrine  in  the  later  cafes^  noticed  in 
a^  former  page  of  this  treatife.  (/) 

I  So  likewife  a  contingent  remainder  may  take  effcft 
I  in  feme,  and  not  in  all  the  perfons  to  whom  it  was 
limited ;  according  as  fome  may  come  in  ejfe  before 
the  determination  of  the  preceding  eftate,  and  others 
not.  As  if  a  limitation  be  to  A.  for  life;  remainder 
to  the  right  heirs  of  7.  and  of  K.  i  (g)  here,  if  7*  h^p- 

(f)  Vide  3  Leon.  4.  (/)  Vide  Goflage  v.  Taylor,  Jfupra, 

44.    Frogmorton  v.  Wharrey,    fupra,  85.  (g)  Comb.  467. 

pro.  Done  et  Rem.  ^1.  21,  and  vide  Co.  Lit.  9.  a. 

I  •  .  pen 
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pen  to  die  before  A.y  and  K*.  to  furvive  A.  the  heirs 
^e  firft  may  take,   but  thofe  of  the  latter,    it  feei 
will  be  for  ever  excluded  ;  for  the  heirs  of  J.  arci 
ejfe  at  the  dcccim'nation  of  the  preceding  eftatc,  bt 
£^461  ]    not  the  heirs  ot  K.  who  is  then  living,  for  mema 
bares  viventis. 

And  it  feems,  the  heirs  of  J.  and  of  ^.  will  take 
tenant3  in  conimon  and  not  jointly,  on  account  oC 
the  eftatcs  vefting  in  fuch  heirs  zi  different  times,  {b) 
It  may,  perhaps  be  faid,  this  reafon  does  not  apply, 
if  both  J.  and  K.  be  dead  at  the  time  of  the  limita- 
tion.  Upon  which,  we  are  to  obferve,  rhat  the  re- 
mainder  in  that  cafe  would  not  be  contingent^  but 
vcfted  in  pcrfons  in  effe  and  afcertained.  This  doc- 
trine however  feems  confined  to  limitations  at  com- 
mon law ;  and  not  to  extend  to  eftates  raifcd  by  way 
of  uje  or  by  devife. 

For  where  a  contingent  remainder  is  limited  to 
the  ufe  of  feveral,  who  do  not  all  become  capable  at 
the  fame  time;  notwithftanding  it  vefts  in  the  per- 
fon  firft  becoming  capable  ;  yet  fhall  it  deveft  as  IQ 
the  propoi  tions  of  the  perfons  afterwards  becoming 
capable,  before  the  determinarion  of  the  preceding 
ellate;  and  they  may  take  jointly  notwithftanding 
the  different  times  of  vefting. 

Thus,  wher^  a  conveyance  was  to  the  ufe  of  ^.  the 
huftDand  for  life,  (/)  remainder  to  the  ufe  of  B.  the  wife 
for  life,  remainder  to  the  ufe  of  all  the  iflues-femalc 
of  their  two  bodies,  and  the  heirs  of  the  bodits  of 

(h)   Co.  Lit.   188.  a,     5  Co.  Rep.  8.  a.     13  Co,  Rep.  57. 
(0  Comb.  467.  Matthews  u.  Temple,  1  Ld.  Raym.  31  j. 

fuch 
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ich  ifTues-female  $  A.  and  B.  had  liTue  a  daughter;    [  462  ] 

id  it  was  refolved)  chat  the  remainder  in  tail  to  the 

rues*female,  was  not  fo  attached  in  that  daughter, 

%  not  to  be  devefted  for  a  moiety  on  the  birth  of  an- 

her  daughter  i  for  fuch  a  limitation,  being  by  way 

Ti^/'f,  fprings  out  of  the  eftate  according  to  the  ca- 

acity  of  the  perfon  in  whom  it  is  to  veft.     And  Holt 

icld,  that  the  daughters  were  joint  tenants  of  the 

reehold  and  tenants  in  common  of  the  inheritance. 

ic  faid,  that  the  cafe  put  in  Coke  upon  Littleton  {k) 

f  a  feoffment  to  the  ufe  of  the  feoffor  for  life,  and  of 

~uch  wife  as  he  (hould    afterwards  marry,  that  on 

Itheir  fublequcnt  marriage  he  and  his  wife  were  joint 

■  tenants,  ruled  the  cafe  before  him  ;  for  it  was  a  joint 

r  claim  by  thc/ame  conveyance^  which,  he  faid,  made 

joint-tenants,  and  not  the  time  of  the  vefting ;  and 

he  fcemed  to  deny  the  cafe  cired  from  Co.  Lit.  of  the 

heir  of  J.  and  of  K.  taking  as  tenants  in  common  above 

noticed. 

So,  where  one  devifed  to  his  daughter,  (/)  and  her 
children  on  her  body  begotten,  or  to  be  begotten  by 
her  then  hufband,  and  their  heirs  for  ever;  the 
daughter, at  the  time  of  the  will  had  one  child,  and 
others  afterwards.  It  was  held,  the  mother  and  ail 
the  children  took  jointly  in  fee,  it  being  ftated,  that 
at  the  time  of  the  will,  /he  had  a  child,  which  had  [  4^3  ] 
been  conftrued  equal  to  children,  2  Fern.  106.;  that 
Co.  Lit.  9.  was  exprefs  that  to  //.  and  liberis/uis  and 
their  heirs  was  a  joint  fee  to  all  :  and  that  it  was  no  « 
objeftion,  that  the  feveral  eflates  might  commence 
at  different  times,  {m) 

(i)  Co.  Lit.  1 98.  a.  (/)  Oates  v.  Jackfon,  2  Stra.  1172. 

(«)  Vide  Moor  177.  220.    Pollcxf.  373. 

a  Thii 
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This  vcftiog  of  a  remainder  in  the   firft 
coming  in  ejiy  fo  as  to  deveft  .as  to  the  fluires 
Others  afterwards  coming  in  ejfey  to  participate  ci 
of,  is  not  confined  to  limitations  mjoini  ttnancyi  (i 
it  equally  extends  to  tenants  in  common.      Thus 
the  cafe  of  a  dcvife  to  the  teftator's  niece  for  life, 
maindcr  to  truftces  to  prcfervc  contingent  rcmaii 
dcrs,  remainder  to  all  and  every  of  her  children  bf- 
her  then  hufband  and  their  heirs  for  ever,   equally  tQ 
be  divided  between  or  among  them,  if  more  than 
one,  (hare  and  Ihare  alike,  if  but  one,  thcn^  to  that 
one  his  or  her  heirs  forever;  the  daughter  had  no 
child  at  the  tedator's  death,  but  afterwards  had  three 
by  her  faid  hufband,  who  died  in  their  parent's  life- 
time.    One  point  contended  for  was,  that  the  limi- 
tation to  the  children  being  in  fee,  was  contingent  till  1 
the  death  of  the  mother  j  and  therefore  the  remafndcr 
over  took  efFcft,  on  her  leaving  no  child ;  but  it  was 
held,  that  the  fee  vefted  in  the  child  firft  born,  and 
afterwards  opened  and  let  in  thofc  born  at  fub/equent 
periods. 

[  4^4  3  ^^*  '"  ^  ^^^^  above  cited,  {o)  of  a  fettlement  to 
the  ufe  of  wife  for  life,  remainder  to  the  ufe  of  the 
hufband  for  life,  remainder  to  the  ufe  of  all  and  cvcq 
their  cliild  or  children  equally,  if  more  than  one  as 
tenants  in  common,  &?r.  fubjeft  to  a  power  of  ap- 
pointment in  the  parents;  it  was  held,  that  the  tc- 
mainder  vefted  in  the  children  on  their  refpe^ivc 
•      births. 

(»)  Doc  on  demife  of  Comberbach  'v,  Perryn,  3  Darnf.  &  E*^ 
484.         {0)  Doc  V,  Martin,  4  Durnf.  &  Eaft  39.     Sqpni,  346. 

'       In 
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In  the  cafe  of  future  ufc  limited  to  two,  where  one 
ecromes  capable  before  the  other,  it  feems  they  will 
Jce  jointly,  {p)  for  rt  is  laid  down,  that  if  I  make  a 
^ofFment  to  the  ufe  of  my  wife  that  (hall  be,  and  my 
rft  begotten  Ton  for  their  lives,  and  I  afterwards 
harry,  my  wife  will  take  the  whole  ufe ;  and  if  I 
sfterwards  have  a  fon,  he  will  then  take  jointly  with 
iiy  wife. 

And  here  it  may  be  obfcrved,  {q)  that  if  there  be 

Jio  particular  eftate  in  ejfey  nor  any  prefent  right  of 

'tntry  when   the  contingency  happens;  although  the 

particular  eftate  be  afterwards  replaced  and  rcftored, 

yet  will  the  remainder  never  arife.     Only  it  feems^ 

that  the  reverfal  of  a  fine  by  aft  of  parliament,  (r) 

will  reftore  a  contingent  remainder  deftroyed  by  that 

fine,  though  a  reverfal  for  error  will  not. 

{/)   Bac.  Law  Trafts,   351.     Vide  Co.  Liu  188.  a.    Dyer 

339*  ^*        (f)  ^^*^*  2  ^^'^*  577-  ^  ^*^'  39*         ('")  3  ^^'*-  *7* 
Cole  v.  Leviogftone,  i  Ld.  Raym.  314. 


(    395    ) 

I 

^oto  contingent  Eemainiierfi  ate  lieStop^ 
01  pietjenteD  taking  efteS. 

[  465  3   TT  has  been  already  (hewn,  that  a  legal  remaindc 
X  muft  veft  either  during  the  exiftence  of  the  pari 
cular  eftate,  {in  effe  or  in  right  0/ entry)  or  at  the 
inftant  of  its  deternDinatioHj  otherwife  it  will  nt\ 
take  efFcft  at  all.     Confequently,  every  fuch  deter 
mination  of  the  preceding  eftate  before  the  cootiii 
gency  happens,  as  leaves  no  right  of  entry,  mo 
cfFedlually  deftroy  fuch  contingent   remainder,  f. 
I  (hall  firft  inftance  fonric  cafes  wherein  the  detcrroi 
nation  of  the  preceding  eftate  ari/cth  by  the  feoff- 
ment, forfeiture,  furrendcr,  or  other  a&  of  the  par- 
ticular tenant;  and  afterwards  confider  thofe  cafw, 
wherein  the  preceding  eftate  is  merged  by  defccntof 
the  inheritance  on  the  particular. tenant j  for  where 
the  inheritance  connes  by  defcent  on  the  particular 
eftate,  we  (hall  find  fome  exceptions  to  the  generality 

of  the  preceding  conclufion. 

fl 

In  the  cafe  of  a  gift  in  tail  ro  J.  C.  (/)  the  remain- 
der to  the  right  heirs  of  7.  S.  the  donee  made  a  feoff-  ' 
ment  in  fee,  and  afterwards  J.  S.  died.  It  was  hclct 
his  heir  (hould  not  have  the  land,  for  the  eftate  was 
by  the  feoffment  of  tenant  in  tail  devefted  or  difcon- 
[  4C6  ]  tinucd  ;  (u)  and  there  was  not  any  particular  eftate  A 
ejfe  or  in  right,  to  fupport  the  remainder,  for  by  the 
feoffment  of  tenant  in  tail,  his  right  was  gone;  but 
if  he  had  been  diffcifed  and  died,  that  would  flot 

(/)  Vide  2  RoU.  Abr.  418.  pi.  i,  2.         (/)  i  Co.  Rep.  137- ^* 
(«)•  And  vide  Powie  v.  Vcerc,  Moor  554. 

have 
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have  tolled  the  remainder;  for  then  a  right  of  the 
particular  edate  would  have  remained  to  fupporc  the 
right  of  the  remainder. 

And  fo  where  lands  weredevifcd  to  /I.  (^x)  for  life, 
,and  after  to  the  next  heir- male  oi  ji.  and  the  heirs- 
male  of  the  body  of  fuch  next  heir-male;  A.  having 
;  iffue  a  fon,  made  a  feoffment  to  B.  upon  whom  the 
fon   entered ;  and  it  was  adjudged   that  this  was  a 
contingent  remainder  to  the  fon  of  A,  and  therefore 
was  deftroyed  by  the  feoffment  of  A.  who  was  but  te- 
nant  for  lifei    for  that  every  remainder  muft  veft 
cither  during  the  particular  eftate,  or  eo  injlanti  that 
the  particular  eftate  determines :  in  this  cafe  the  par- 
ticular eftate  was  determined  by  the  feoffment  of  yf., 
and   fince  the  remainder  could  not  then  vef(»    for 
nemo    eft  bares  viventis,    it  could  never  afterwards 
arife. 

So  where  femj  covert  was  tenant  for  life,»(_y)  with 
remainder  to  her  firft  fon  5  and  before  the  birth  of 
any  fon,  the  reverfion  in  fee  was  conveyed  to  the  ' 
hufband  and  wife  by  fine ;  a  fon  was  afterwards  born, 
the  feme  died  ;  and  the  court  held,  that  although,  if  [  467  ] 
the  feme  had  furvived  her  hufband,  (he  might  have 
waived  and  avoided  the  eflate  taken  by  the  fine;  yet 
the  contingent  remainder  to  the  fon  was  utterly  de- 
ftroyed, he  not  being  in  ejfe  when  the  particular 
eftate  determined ;  that  the  baron  and  feme  took  by 
entireties,  and  fo  the  eflate  for  life  of  the  wife  was 

{x)  I  Rep.  66.  Archer's  cafe.  Vide  fupra,  466.  (y)  2  Lev. 
39.  Purefoy  1/.  Rogers^  4  Mod.  284.  2  Saund.  380*  And  vid^ 
infra,  ;  17.  and  vol.  t^  p.  2. 

merged 
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merged  before  the  contingency  bapptned  ;  and  tliaC* 
the  poflibility  which  the  wife  had  of  waiving  the  in- 
hericance  given  by  the  fine,  and  thereby  reviving  the 
particular  eftate  for  life,  (2)  would  not  prclcrve  it. 
For  that  if  the  particular  eftates  which  fupport  cod- 
.  tingent  remainders,  are'not  in  ejfe  when  the  condn- 
gency  happens,  the  contingent  eftates  can  never  arife, 
whether  it  happens  by  furrender,  merger,  or  aoj 
other  way. 

So  where  there  was  tenant  for  life,  with  remainder 
to  his  firfl:  and  other  fons  fucceflVvely  in  tm),  te^ 
oiftinder  to  B.  in  tail  %  {a)  tenant  for  life  before  the 
birth  of  any  fon,  furrender  to  B.\  a  fen  was  after- 
wards born,  and  the  court  held,  th^t  the  furrendco 
•if  good,  would  have  barred  the  contingent  rcmtin- 
Ae%\  bur  the  furrender  was  adjudged  void>  beeaule 
it  afterwards  appeared,  that  the  furrenderor  yfiA^m 
€cmpes  at  the  time  of  the  furrender. 

Jenkins  I  obfcrve  ftates  a  cafe,  (^)  and  fays,  if  A. 
makes  a  leafe  for  life  to  B.  remainder  to  the  rigbt 
heirs  of  the  body  of  J.  D.,  if  B.  in  the  life-time  .of 
J.  D.  furrendcrs  to  yf.,  yet  the  leafe,  notwithftanding 
fhe  furrender,  fupports  the  contingent  remaindorto 
the  heirs  of  the  body  of  J.  D.  .  He  refers  taite 
pleadings  in  Archers  cafe,  1  Rep.  63.  and  co  i,Ap» 
]  1 3.  for  this  point :  But  L  can  difcover  notbio^  ^ 

(z)  Vide  Aipra,  p.  434.  («)  Thompfon  v.  Leach,  2  V<flf' 
198.  2  Saik.  427.  576.  618.  I  Ld.  Raym.  313.  3  MjJ.  301- 
Cartb.  21  J,  435.  oho.  Caf.  Pari.  150.  {h)  Jcnk  Cent.  24^. 
pi.  38. 

cither 
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etcher  of  thoie  places  refplefling  it :  It  is  faid  indeed, 
I  Rep.  130-1,  tfcat  if  t  Icafe  be  made  for  life;  remain- 
der to  the  right  heirs  of  7.  S.  if  leflcc  for  life  makcth 
a  feoffment  or  dieth  during  the  life  of  %  S.  the  re- 
mainder CO  the  right  heirs  of  J.  S.  is  deftroyed :  but 
this  does  not  feem  to  go  at  all  to  the  point. 

Jenkins^  ftatement  of  the  above  cafe,  feems  to 
fuppofe  the  right  to  the  leafc  to  continue  after  the 
furrcjider;  as  I  collcft  from  his  immediate  reference 
to  the  cafe  of  a  right  of  a  remainder  for  life,  after  a 
feofTment  by  tenant  for  life,  fupporting  an  ulterior 
contingent  remainder.— But  to  account  for  fuch  a 
continuance  of  the  right  of  the  leafc,  we  muft  either 
fuppofe  the  furrender  void,  as  to  any  merger  of  the 
eftate  for  life  in  the  inheritance;  becaufe  the  imme^ 
diaie  inheritance  expectant  on  the  eftate  for  Iife> 
which  was  limited  in  contingency  to  the  right  heirs  of 
J.  S.  was  not  in  A.  the  le0br  to  whom  the  furrender 
was  made,  but  in  nubibus^  according  to  the  do&rine  [  ^go  1 
hereafter  noticed ;  {c)  or  elfe  that  the  life  eftate,  if 
merged,  as  between  the  parties,  ftill  had  a  continu- 
ance as  to  the  interefts  of  ftrangers,  fufficient  to  fup« 
port  the  contingent  remainder,  {d)  The  firft  of  thofe 
fuppofitions  is,  I  think,  open  to  objeAion ;  {e)  and 
the  latter  is  direftly  oppofed  by  the  cafe  of  Tbomj^fon 
T.  Leaeby  in  which  it  appears  that  the  furrender,  if 
valid,  would  have  deftroyed  the  intermediate  contin- 
gent remainder.  (/) 

(f)  Vide  infra,  526.        {d)  Vide  Plowd!  198.  b.        {t)  Infra, 
526.       (/}  And  vide  1  Co.  Rep.  67.  a. 

Vol.  I.  D  d  And 


402  Defiruilwn  of 

And  here  I  (ball  refer,  ^o^  further  inft^ces,  to  the 
cafes  of  Cartir  v.  BamardiftoHy  LoddipgUn  v.  Kiwie^ 
Doc  V.  Holmes,  (^ j  and  feveral  other  cafes  cited  in  z 
fubfcqucni;  part  of  this  eflay. 

'  We  are  to  rerfiember,  however,  that  the  furrcnder 
of  a  copyhold  will  not  deflroy  a  contingent  remain- 
deh;  as  where  A.  feifcd  of  a  copyhold  ip  fee,  iurrcn- 
dcred  it  to  the  ufe  of  his  will,  and  afterwards  dcvifed 
it  to  B.  for  life,   the  remainder  to  bis  heirs  of  bis  bodj 
btrgotten.  {h)     B.  was  admitted,  and  furrendercd  it 
to  the  lord  of  the  manor,  to  the  ufe  of  the  lord  fo  do 
bis  will  with  it,     5.  died  ;  the  queftion  was.    Whe- 
ther admitting  the  limitation  to  the  beirs  i^c.  to  opc- 
ratfe  as  z  remainder,  fuch  remainder  was  dcftroycd  by 
the  furrender  of  BJ  It  was  adjudged  that  the  re- 
mainder was  not  deftroyed,  becaufe  the  legal  (ret^ 
[  470  ]    hold  was  in  the  lord  during  the  life  of  .5.;  (/)  (6  xhat 
even  a  vefted  remainder- man  could  not  have  entered 
during  fi.'s  life;  but  it  was  afterwards  adjudged, 
that  the  limitation  gave  a  fee-fimple  conditional  to 
B.  (copyholds  not  being  within  the  fiatuU  de  donis) 
and  therefore  the  former  judgment  was  reverfed  on 
this  new  point.     So  in  the  above  cited  cafe  of  Lane 
V.  Panttely  {k)  it  is  obfervable,  that  the  furrender  by 
the  baron  to  B.  in  fee  did  not  dcftroy  the  contingent 
remainderj  for  the  legal  freehold  being  in  the  lord, 
the  furrender  of  the  baron  paflcd  no  more  than  he 
lawfully  might, 

{g)  Vide  infra,  518.  520.  548.  {b)  Paafcy  v>  Lowdall* 
2  Roll.  Abr  79.3.  pU  6.  Style  249.  ^73.  Supra,  80.  (i)  Bol 
copyholds  may  be  iacailed  by  cuftom.  Vide  Co.  Lit.  60.  Giib. 
Tea.  135.  et  fcq.         {Ji)  Vide  fupra,  p.  458. 

Again, 
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Agatri,  where  copyhold  lands  were  dcvifcd  to  A. 
fbr  Irfc,  rtmaitidcr  to  his  firft  and  other  fons  m  taili 
fcf  r.  remainder  to  B.  in  fee,  A.  before  he  had  any  fons 
born^  bought  the  reverfion  of  B.  and  had  it  furrcn- 
dcred  to  his  {A.'s)  own  ufe,  thinking  by  .that  means 
to  merge  his  eftate  for  life,  and  fo  deftroy  the  con- 
tingent remainder  to  his  firft  fQn.(/)  But,  however,  it 
was  agreed  that  this  furrcnder  of  the  f  everfion  would 
tiot  bar  the  fon ;  becaufc  the  freehold  and  inheritance 
were  in  the  lord  5  for  there  is  not  the  like  inconve- 
nience as  in  freehold  eftates  at  common  law,  in  refpe£); 
of  contingent  remainders,    where  there  is  nobody 
againft  whom  to  bring  the  pracipe^ 

Here  we  may  attend  to  the  obfervation  of  Gilbert y  [  47 1  1 
(m)  rcfpefling  the  dcflruftion  .of  contingent  remain- 
ders in  copyholds;  who  after  noticing  that  it  had 
been  made  a  queftion,  whether  by  the  deftrudtion  of 
the  particular  eftate,  the  remainder  that  was  in  con- 
tingency (in  copyholds)  fhould  be  deftroycdj  fays, 
as  to  this  point,  we  ought  to  diftinguij(h;  for  it 
feems,  feme  arc  and  fome  are  not*  As  if  an  eftate 
be  given  to  a  copyholder  for  lifc^  remainder  to  the 
right  heirs  of  J.  S. ;  if  the  tenant  for  life  die,  living 
J.S»  there  it  fecms  clear,  that  the  remainder  is  dcftroy- 
cdj  for  it  cannot  take  efFcft  as  by  the  limitation  it 
ought  $  but  that  if  tenant  for  life,  in  that  cafe,  had 
committed  a  forfeiture,  or  made  a  furrcnder,  and  af- 
terwards J.  S.  had.  died  in  his  life-time,  it  feemed  to 
be  very  clear,  that  his  right  heir*  might  rake;  for 
his  rcuiaindcr  was  not  to  take  effeft  after  the  determi^, 

(/)  MiiJmay  v.  Hungcrford.   a  Vern.  843.         (w)  Gilb.  Ten. 
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nation  of  the  iotercfl:  of  ccaaat  for  life^  but  afce^ 
his  JeaSkf  and  when  that  happened  he  waa  al>lc  to 

tfkcp 

Upon  the  .above  diftinftion,  we  are' to  obftrrc, 
that  the  firft  pofirion  of  it,  is  proved  by  the  cafe  of 
Lane  V.  Pannet-,  (»).and  the  other  is  eflabKffacd  as 
well  by  that  cafe  as  the  reft  that  I  have  cited  on  the 
fubjeft.  And  as  to  the  remainder  in  copyholds^  af- 
ter an  eftate  for  life,  not  comnricncing  on  the  Jefer^ 
mination  of  that  eftate,  Vide  the  references  at  the 
bottom. 

[  472  ]       So  likewife  if  appears,  that  ceftui  que  trnfi  for  life, 
cannot  by  feoffment  or  other  conveyance  commit  a 

I  forfeiture,    or  dcftroy  a  contingent  remainder.   (0) 

For  though  when  the  truft  of  an  eftate  is  limited  to 
a  man  and  the  heirs  of  hisi  body,  with  remainder 
over,  if  fuch  tenant  in  tail  of  a  truft  fuffcr  a  recove- 
ry, the  remainders  will  be  barred  j  yet  where  tenant 
for  life  of  a  truft  conveys  in  fee  by  feoffment  or  any 
'   other  conveyance,  {f)  it  is  no  forfeiture  of  his  eftate, 
neither  will  it  deftroy  a  contingent  remainder  de- 
pending on  it  J    bocaufe   whatever  conveyance   he 
makes,  as  he  has  not  the  legal  eftate  in  him,  it  pafles 
only  what  he  can  lawfully  grant,  (/.  e.  his  truft  eftate 
for  life,)  and  a  right  of  entry  refides  ia  the  truftees 
in  whom  the  legal  eftate  is  vefted*     But  the  reafba 
why  a  recovery  fufFered  by  tenant  in  tail  of  a  truft, 
will  bar  the  remainders,  is,  becauft'he  is  mafter  of 
the  eftate,  and  may  call  in  the  legal  eftate  when  he 

(a)  a  Roll.  Abr.  (S.  3.)  pi.  6.  Sty.  249.  z  Co.  Rep.  107.  a. 
r  Saand.  151.  {0)  z  Freem.  213.  Fenbay  <v.  Hurrel.  (/>)  Aad 
fide  3  Atk.  729. 

pleafeth, 
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'plea(^h^  and  have  it  conveyed  to  tht  troft.  (q)  Bqt 
the  court  of  Chancery  will  never  execute  thc^ftate  in 
law  to  tenant  for  life  of  a  tru(l»  to  enable  hifn  to 
d^ftrpy  the  contingent  remainders. 

And  here  we  niay  remark,  that  if  there  be  tenant 
for  life  with  contingent  remainder  thereon  depend- 
ing, it  feems  a  bargain  and  JaU  by  him  in  fee,  does 
nob  deftroy  the  contingent  remainder:  for  it  is  the 
nature  of  a  bargain  and.  fale  to  pafs  no  more  than  a  [  473  j 
man  lawfully  may  pafs  j  (r)  therefore  in  the  cafe  now 
put,  nothing  more  pafies  than  the  eftate  for  life  of 
the  bargainor ;  fo  that  the  fame  eftate  continues  in 
the;  bargainee,  and  is /lot  deftroyed  or  determined. 

.  The  fame  reafoning  feems  equally  applicable  to  a 
conveyance  by  leafe  and  reUaje\  (j)  that  being  like- 
wife  an  innocent  conveyance  difturbing  no  eftate, 
but  pafling  only  what  the  releafor  lawfully  may  pafs. 
For  as  to  the  operation  of  the  leafc  and  rcleafe  by 
the  truftees  in  the*  cafe  of  Man/el  v.  Man/el  hereafter 
cited  i  (/)  it  did  not  depend  upon  the  nature  of  the 
conveyance,  but  upon  the  eftace  of  the  truftees,  be- 
ing thereby  conveyed  to,  and  becoming  merged  and 
extinguilhed  in  the  reverfion  and  inheritance.^ 

It  is  alfo  to  be  obferved,  that  there  are  fome  ads 
by  tenant  for  life,  which,  though  they  amount  to  a 
forfeiture  of  his  eftate,  fo  as  to  give  a  veftcd  remain- 
der-man title  to  enter  if  he  plcafeth;  yet  as  they  dif- 
continue,  deveft,  or  difturb  no  remainder  or  fubfe- 

{q)    Vide   Botelcr  v.    Allington,     i    Brown  Qanc    Caf.   72. 

(r)  VidcGilb.  Law  of  Ufcs  and  Trufts   140.  (/)  Vide  Co. 
328.  a.  Gilb.  Rep.  236.         (/)  Infra,  p.  479. 
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quent  eftate;  nar  make  any  alteration  in  or  merger 
of  the  particular  eftate;  do  not  therefore,  as  it  leems, 
deftroy  or  affeft  a  contingent  remainder;  uolcfs.  ad- 
r  474  1  '^^^^^S^  ^^  taken  of  the  forfeiture  by  any  fubfequeat 
veiled  remainder- man. 

Thus  if  tenant  for  life  accepts  a  fine  come  eeo  tSc. 
from  a  ftranger,  it  is  undoubtedly  a  forfeiture,  io  as 
to  intitle  a  remainder-man  to  enter,  for  he  hereby 
affirms  on  record  the  rcverfion  to  be  in  a  ftranger;  («) 
and  yet  it  does  not  difplace  or  devcrft  the  remainder 
or  reverfion.  (^)  Therefore,  where  A.  was  tenant 
for  life,  remainder  to  his  firft  fon  in  tail,  6fr,  remarn- 
^     .  der  to  B.  for  life,  remainder  to  his  firft  fon  in   tail, 

kSc.  4*  having  a  fon,  accepted  a  fine  from  B.  and 
then  made  a  feoffment  in  fee;  then  B^  bad  iflTue  ji 
fon  I  (jr)  and  it  was  rcfolvcd,  that  the  acceptance  of 
the  fine  difplaced  nothing;  and  though  A^%  fcoflF- 
ment  difplaced  all  the  eftates,  yet  the  right  of  entry 
in  the  fon  of  A.  fuppprted  the  contingent  reinaia* 
ders. 

But  a  contingent  remainder,  may  be  deftroyed  by 
an  aft,  which  though  it  does  not  difcoritinue  or  de- 
veft  any  remainder  or  fubfcquent  vefted  eftace,  yet 
extinguiflies  the  particular  eftate  on  which  the  con- 
tingent remainder  depends.  This  we  have  already 
feen  in  the  inftance  of  a  furrehdcr  to  the  next  m  veft- 
ed remainder.  And  fo  if  A^  be  tenant  for  life,  re- 
mainder to  his  firft  and  other  (bns  in  tail,  remainder 

{«)  Co.  Lit.  252.  (jf)  Viae  9  Rep.  106.  b.  (j>)  i  Veair. 
|88.  Llo^'d  t;.  Brooking. 

to 
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to  B.  in  fee;  {2)  and  A.  and  B.  join  in  a  fine  to  a 
thk-d  perfon^  this  is  no  difcontinuance  or  devefting   [  475  1 
of  any  eftate^  becaufe  each  gives  only  his  own.     Yet 
ic  is  held  the  intermediate  concinganc  remainders  are 
deftroyed  by  the  union  of  the  particular  eftate  with 
the  remainder  in  the  grantee;  after  which  no  diftin£t 
particular  eftate  exifts  to  fupport  the  contingent  re- 
mainder.     And  vide  Purefay  v.  Rogers^  ManJH  v. 
Manjely  and  other  cafes  of  the  union  of  the  parcicu* 
lar  eftate  with  the  inheritance  {a) 

Whether  a  contingent  remainder  is  created  by  a 
conveyance  at  common  law,  {hi)  or  limited  by  Way  of 
ufe^  the  fame  rule  holds  in  regard  to  its  capacity  of 
being  deftroyed. 

As  where  A.  having  iflue  B.  and  C.  {c)  and  other 
fons,  made  a  feoffment  to  the  ufe  of  feoffees  and  their 
heirs  during  the  life  of  fi.,  remainder  to  the  ufe  of 
the  firft  and  other  fons  of  5.  fucceflively  in  tail,  re- 
mainder to  the  ufe  of  C.  in  tail-male,  remainder  to 
AS  other  fons  in  tail,  remainder  to  his  own  right 
heirs ;  A.  died,  the  feoffees  enfeoffed  B  jn  fee  witb^ 
cut  conjtderation^  and  with  notice  of  jhe  faid  ufes ;  af- 
terwards B.  had  a  fon  j  and  the  queflion  was.  Whe- 
ther the  contingent  remainder  to  him  was  barred  by 
the  feoffment?  And  it  was  adjudged,  upon  folemn 
argument  in  the  Exchequer-chamber,  that  there  be- 
ing no  fon  of  B.  to  take  -when  the  particular  eftate 
determined  by  the  feoffment  (which  was  a  forfeiture)  [  476  ] 
the  fon  could  never-  after  take  j  for  that  a  rcmain- 

(«)  2  Saond.  386.  3  Kcb.  |2.  (a)  Supra,  466.  Ipfra, 
479.  499,  ct  fcq.         {t)  I  Co.  R^p.  138,  a.  {e)  Chudlcigh'» 

cafe,  1  Co.  Rep.  120. 
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der  in  u/k  ojught  to  ve^  during  th^  piitieultr  cftate^ 
or  ac  le^  ep  injiantilt  d^c^rinio^Sj  n  v^oU  as  m  re^. 
mainder  |(C<:oipoion  lav^  (4i[)  So  if  pnenukeafct^ff-i- 
inent  ii^  fce^  or  coveoant  to  itand  leiied^  Co  the  ufis 
of  hio^felf  for  life^  and  aiiwwanlsto  the  dfe*^  his 
firft  rpn  in  tail-male i  and  before  thi^  birth  of  asy  fon, 
make  a  fcoSmenCin  fee,  fuck  feoflment  wil^ieieftfoy 
the  concingeni  remainder  to  the  fon«  ^ 
/  .      -  — 

The  reafon  why  the  feoCment  in  Omildgb^B  cafrji 
though  without  confideratim^  and  witb^$ti€ey  deftroy^ 
ed  the  contingent  remainder,  was,  becaiufe  at  liimr^ 
privity  of  eftate  as  well  as  want  of  notice,  was  rc^oi^^^ 
lite  to  the  Handing  feifed  to  a  ofe :  that  is,  it  l«as  nle-*- 
cefTary  that  the  perfon  (landing  feifed  to  a  ufe,  ihoidd 
have  come  in,  of^  or  at  lead  under  the  fame  eftatr  or 
.    feifin,  out  of  which  the  ufe  was  limited  to  arifej^ 
Now  in  CbudleigVs  cafe,  the  feoffees  were  fetfed  onlf 
of  an  eftate  for  the  life  of  the  firft  fon  ;  whereas  thdr 
feoffee,   by  force  of  the  feoffment,  casne  in  of  a 
greater  eftate  $  viz.  a  tortious  fee-fimple  acquired  by 
difleifin;  which  was  neither  the  fame  eftate  nor  yet' 
an  eftate  carved  out  of  it;  confequently  there  wanted   • 
that  privity  which  at  law  was  requifite  to  fobjeft  him' 
to  the  original  ufes,  therefore  fuch  contingent  ufe 
failed. 

[  477  1       It  appears,  that  before  the  ftatute  of  ufes,  {&)  if  the 
feoffees  had  aliened,  without  ionfideratim^  or  ^th 

(d)  Cro.  Jac.  i6S.  Ball's  c^  cited.  And  vide  Saihk  ^ 
Belay,  Cro.  Eliz.  630.  Moor  '545.  {e)  Vide  i  Co.  Rep. 
122.  b.  3. Co.  Aep,  Si.  b.  Qilb.  Lavr  of  Ufes,  7/  8.  Bro. 
Feoff.  aL  U£  pi.  50.    BacLaw  Traas«  5it. 
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wtic€,  the  kmdfr  would  buve  been  fubjeft  to  the  olxi 
ufe^s  but  that  Airas^  becaufe  the  feoflPees  themfelvcs» 
before  that  ftatucc^  ftood  frtledi  of  the  legal  fee* 
0mple;  and  of  cowrfe  their  alienee  came  in,  either 
of  the  fafxic  eftate>  or  of  an  efliate  derived  out  of  chat, 
Buc  iince  the  ilatute  it  is  othcrwife;  for  now  the 
feoflSeea  ace  feifcd  of  no  greaoer  eftate^  than  what  is 
actually  linnited  in  u/e  to  them^  the  feifin  being  ex- 
ecuted  to  the  ufes  by  the  ftatute :  from  whence  it 
follows^  that  when  fuch  feofiees  do  not  take  the  ufe 
in  fee  %  if  they  make  a  feoffment,  their  feoSees  come 
in  neither  of^  nor  undir  the  eftate  which  they  were 
feifed  oft  but  of  a  new  eftate  acquired  by  difiei(in*-^ 
But  cbough  this  appears  to  be  the  ftri<5^  legal  do£tnn€^ 
in  the  cafe  of  feoffees  or  grant^e^  co  ufes;  yec  ebe  in-* 
terpofition  of  a  court  of  equity  will  make  a  material 
difference^  where  there  are  eftates  limited  in  truft  to 
fupporc  contingent  remainders,    according  to  the 
modern  pradtice. — For  we  are  to  obfervc,  that  the 
legal  fubjedtion  of  contingent  remainders,    to  the 
^  power  of  the  tenant  of  the  preceding  particular  eftate 
of  freehold)  on  which  they  depend,  has  occafiofied 
the  reibrt.  to,  what  are  ft41ed,  eftates  to  preferve  con* 
tingent  remainders. 

The  eflatcs  I  am  fpeakiixg  of,  are  limitations  of  [478  ] 
the  u/e  or  legal  eftate,  from  and  after  the  determina- 
tion of  the  eftate  of  tenant  for  life,  by  forfeiture  or 
ptherwife  in  his  life-time,  to  fome  trufte-es,  (/)  i^c: 
during  his  life,  in  truft  to  preferve  the  contingent 
remaindeiv  expeftant  on  his  deceaft,  from  being  dc- 

(/)  That  it  need  not  be  con6ned  to  life  of  tenant  for  life  if  the 
land^     Vide  1  Atk*  596.^  '   ' 

ftroyedj 
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ftroyed^  ta  which  they  would  otbcrwife  be  iiablc»i 
from  hi$  furrendcr^  forfeitufic,  or  tortious  alicn^tioiu 
Subje£t  to  that  truft^  the  truftees  are  to  hold  in  truS 
for  the  tenant  for  life  and  bis  affigns.     The  incra^ 
dudion  of  this  pradice  is  afcribed  to  fonne  of  oor 
great  lawyers,  during  the  time  of  the  civil  wars ;  (^) 
in  order  to  fccure,  in  family  fettlcments,  the  provi- 
fions  intended  for  the  iflfue  of  the  marriage,  agaioft 
being  defeated  by  the  parents,  the  tenants  for  life,  (i) 
And  at  this  day,  fuch  precaution  is  conftantly  ufed 
in  fettlements  and  conveyances  on  marriage,  or  by 
will  or  othcrwife,  where  there  are  any  contingent  re- 
mainders, that  call  for  fuch  a  protcftion, — The  legal 
cftate,  thus  limited  to  the  truftees  during  the  life  of 
tenant  for  life,  is  a  good  remainder  vefted  in  them; 
under  which  they  will  have  fuch  a  right  of  tntry,  (i) 
in  cafe  of  any  forfeiture  or  tortious  alienation  by  the 
tenant  for  life,  as  will  fupport  the  contingent  reauin- 
dcrs  expeflatit  on  his  deceafe, 

[  479  ]  Now,  it  feems,  that  if  fuch  truftees  to  fupport  coo* 
tingent  remainders,  join  in  a  conveyance  to  deftroy 
the  contingent  ufes  or  remainders,  which  they  were 
entruftjrd  to  preferve,  a  court  of  equity  will  confider 
it  a  breach  of  truft.  And  in  general,  if  the  purcha- 
fer  under  fuch  conveyance  comes  in  for  valuable  con- 
fidcration,  and  without  notice  ^  {k)  then  will  the  re- 
medy of  the  perfon  claiming  under  the  contingent 

{g)  vide  Black.  Com.  171-2.  {b)  But  an  eftate  to  ftraogen 
for  thif  purpofe  ander  a  covenant  to  (land  feifedy  &c  is  void.  Vi<i« 
8  L€v.  54.  3  Kcb.  i!0.  (1)  Vide  fupra,  333.  and  Vio.  Abr. 
V,  18.  p.  413.  (i)  Vide  Pye  v.  Gorge,  1  P.  W.  laS,^  SalL 
^80.    Prec.  Cane.  308.     i  Brown.  Purl.  Caf.  309. 

remain* 
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remainders,  be  againft  the  trufteesi  who  (hall  be  de- 
csreed  to  purchafe  lands  with  their  own  money,  equal 
Jn  value  to  the  lands  fold  by  theoi,  and  to  hold  theih 
Tipon  the  fame  trufts  and  limitations  as  they  held  the 
other.     But  if  the  conveyance  be  with  notice  of  the 
^fes,  whether  with  or  without  confiderationj  in  that 
cafe  the  furchafer  (hall  hold  the  lands  fuijeSi  to  the 
former  trufts.     Thus  we  obferve  the  court  of  Chan- 
cery, for  the  protection  of  trufts,  confiders  a  purcha- 
Icr  from  truftecs  with  notice,  as*  conaing  in  privity 
of  the  fame  eftate  which  the  truftees  themfelves  held; 
and  then,  purfuant  to  the  doflrine  of  ufes  when  in 
their  fiduciary  ftate,   fuch  purchafer  holds  the  lands 
fubjeft  to  the  fame  trufts  as  the  truftecs  themfelves 
did. 

As  where  A.  dcvifed  land  to  truftees  and  their  heirs, 

to  the  ufe  of  his  fitter  D.  (/)  for  her  life,  remainder 

to  the  ufe  of  the  fame  truftees  and  their  heirs  during 

the  life  of  Z).  in  truft  to  prcfcrve  contingent  remain-    r     g^  -1 

ders,  remainder  to  the  ufe  of  the  firft  and  other  fons  of     » 

D.fuGceffively  in  tail- male,  remainder  to  £.  in  fee:  after 

left^tor's  death  B.  married  D.  afterwards  B.  and  D.  his 

wife,  together  with  E.  the  remainder  man  in  fee,  join-i* 

ed  jn  a  feofFmenr  to  (new)  truftecs,  to  the  ufe  of  B. 

I      and  his  h^irs:  and  a  fine  was  afterwards  levied  to  the 

I      fame  ufes 5  ftiortly  after,  and  before  the  birth  of  a  fon 

of  2).,  the  truftees,  under  the  will,  by  leafc  and  releafe 

conveyed   the   lands  to,  B.  in  fee:   and,  upon  a  bill 

brought  by  the  fon  of  D.  to  have  the  benefit  of  the 

will  of  his  uncle  A.  it  was  rcfolved,  \ft.  That  the  fcoflf- 

(/j  Manf«l  i;,  Manfcl,  z  P.  W.  6;^.  Caf.  temp.  Talb.  252. 

ment 
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ment  and  fine  by  i?«  and  D.  his  wife,  did  not  d 
the  concingenc  remainder,  becaufe  the  freehold  in 
truftees  under  the  will  fupporced  it.  zdly^  That 
leafe  and  releafe  by  the  truftees  before  the  birth  of 
Ton  to  27.  did,  at  law,  deftroy  the  contingent  rem 
der.  (m)  But' as  this  conveyance  was  with  notice  (b^ 
ing  to  the  tenant  for  life  himfelf )  it  was  held  that 
the  lands  fhould  continue  liable  to  the  fame  trufls, 
as  they  were  when  the  truftees  joined  in  the  convej* 
ance.  And  all  parties  were  decreed  to  join  in  making 
fuch  an  eftate  to  the  plaintiff,  as  he  would  have  beci^ 
incicled  to  under  the  will  of  J.  if  the  coneiogeiit 
remainder  had  not  been  deftroyed  i  that  wasj  aa 
eftate- tail. 

[  481  ]  But  the  court  held  clearly  in  the  fame  cafe,  (if)  that 
'if  tenant  for  life,  with  contingent  remainders  to  his 
firft  and  other  fons,  £fff.  depending  on  his  eftate,  de- 
ftroy the  contingent  remainders  at  law  j  though  it  bc 
a  plain -wrong,  yet,  as  he  is  no  truftee,  it  is  do 
breach  of  truft  j  and  therefore  equity  will  not  inter- 
fere ;  for  in  fuch  cafe  ^quitas  Jequitur  legem. 

There  are  indeed  cafes,  wherein  a  court  of  equity 
has  rcfufedto  punift)  the  trullees,  for  their  concurriog 
in  a  conveyance  to  deftroy  contingent  remainders. 
As  tvhere  upon  a  fubfequent  remainder  to  the  right 
heirs i  a  collateral  reLtiou  only  has  been  afFcAed  by 
it,  there  having  been  no  iffbe  of  the  marriage ;  for 
next  after  the  parties  to  the  marriage,  the  court  con- 
fiders  the  ilTue  cobe  the  only  objcfts  of  the  fettlemcnt 

(«)  Vide  fupra,  p.  473.  («)    And    vide  Pyc  a;-  Gcn-ge, 

cited  fupra,  479    i  P.  W.  1 29,  and  vide  2  P.  W.  682,  Caf.  te«ip. 
Talb.  260.  4  Durnf.  Sc  Eaft  64. 

and 
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rruft&a  and  pays  Icfs  regard  to  the  remainder  over 

^Hc  right  heirs,  as  no  immediate  objcfts.  of  con- 

teratioQ  in  the  fettlement^    As  alfo  where  the  apt- 

[icatioo  to  the  court  for  relief,  has  been  made  by 

who  was  i>ot  at  the  time,  norpolTibly  ever  might 

t^Qtitled  to  the  remainder,  under  the  words  of  thft 

cation. . 


•     Thus,  where  previous  to  and  in  confideration  of^ 
marriage  and  wife's  portion,and  for  fettling  the  lands 
m  the  name  and  blood  of  the  hufband,  a  fettlement 
iwas  made>  by  a  third  perfon  (not  the  hufband)  to  the    [482  ] 
ole*  of  truftees  for  99  years,  in  truft  for  the  hufband 
i?  he  fhould  fo  long  live,  (tf)  remainder  to  truftees 
during  his  life  to  fupport  contingent  remainders,  re- 
ipainder  to  the  firft  and  other  fons  of  the  mar.-iage, 
remainder' to  the  heirs  of  the  body  of  the  hufband,. 
remainder  to  the  right  heirs  of  the  hufband  j  the  huf- 
band wife  and  truftees  afterwards,  by  fine  fc?^.  join  in 
rei;tling  the  lands  to  the  ufe  of  the  hufband  for  99 
y^ri^  if  he  fhould  fo  long  live,  remainder  to  truflecs 
during  his  life  to  fupport  contingent  remainders,  re- 
mainder to  wife  for  life,  remainder  to  firfl  and  other 
fccns  of  the  marriage,    remainder  over    to   foveral 
others;  the  hufband  and  wife  died  withojut  iffue,  and 
his  heir  claimed  the  lands  under,  the  firfl  fettlement, 
ami  brought  his  bill  to  have  ,f he  fecond  fee  afide  as  a 
breach  <ff  truji  by  the  truftees  i  Lord  Chancellor  held 
it  fo,  as  to  die  UTue  of  the  marriage  i  but  that  the.  re* 
roainder  to  the.  biirs  of  ibe  hujband  was^  merely  volun- , 
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So  where,  in  the  cafe  of  a  fertlemenc  to  the  u(e  of 
jI.  for  99  years  if  he  (hould  fo  long  live,  (^),  re- 
mainder to  troftees  during  his  life  to  fupport  coo* 
,  tingenc  remainders,  remainder  to  the  ufe  of  the 
heirs  of  his  body,  remainder  to  himfelf  in  fcc; 
r  48^  1  "^^  haying  two  fons,  ^.  and  the  tru(Vees»  and  the  d- 
deft  fon  when  of  age,  joined  in  a  mortgage  of  the 
land  by  feoffmenc  and  fine  to  B.  in  fee ;  the  eldeft 
fon  died  without  iffue,  and  the  fecond  fon  in  the  fa* 
ther's  lifetime  brought  his  bill  to  fet  afide  the  mort- 
gage. Lord  Chancellor  was  clear,  that  this  limita* 
tion  to  the  heirs  of  the  body  of  ^.  was  a  contingent 
remainder,  for  nemo  efi  barei  viveruis;  and  that  the 
feoffment,  at  law  dcftroyed  the  contingent  remain- 
der} and  faid,  that  the  truftees  appointed  to  pre- 
fervc  the  contingent  tcmatnders,  ought  not  to  join 
in  dcftroyng  thofe  remainders,  which  is  ading  the 
reverfe  of  their  truft  ;  but  that  after  all,  the  fecond 
fan  had  no  right  to  bring  the  bill  in  his  father's  life^ 
time;  for  he  neither  was,  nor  poffibly  ever  might 
be  the  heir  of  his  father  j  as  he  could  not,  unlefs  he 
furvived  his  father,  which  was  uncertain. 

There  are  alfo  inftances,  of  a  court  of  equity. ex- 
ercifing  a  difcretionary  power,  of  dircfting  truftees 
for  preferring  contingent  remainders,  even  to  join 
with  the  tenant  for  life,  or  his  firft  fon,  in  barring  the 
fublequf  nt  contingent  limitations.  But  this  has  on- 
ly happened  under  peculiar  circumftances  i  either  of 

(/)  E!fe -u.  Ofborn,   1  P.  V/.  387,  fupra,  5^. 

I  prtfTurc 
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^reflvro  Codifcharge  incumbrances  prior  to  the  fet- 
tlctnent ;  or  in  favour  of  creditors  where  the  fcttle- 
inenc  was  voluntary  %  or  for  the  advantage  of  the 
perfbhs  wTio  were  the  firft  objeits  of  the  fcttlcmcnt  5    r  484  ] 

as   to  enable  the  Brft  fon  6fr.  to  make  a  fettlement 

upon  an  advantageous  marriage. 

Thus  where  A.  after  mortgaging  lands  and  con- 
feffing  a  judgment;  (j)   fettled  thofe  lands  upon 
himfelf  for  life,  remainder  to  truftees,  to  prcferve 
contingent   remainders,  remainder  to  his  "wife  for 
lif^^  remainder  to  his  firil  and  other  fons  in  tail,  re- 
verfion  to  himfclf  in  fee ;  and  afterwards  having  no 
iflfue,    conrradted    for  fale  of  the  lands.     Upon  its 
being  fuggcfted  that  the  truflces  refufcd  to  join,  and 
rhatthe  mortgagee  threatened  to  enter ^   the  truftees 
were  decreed  to  join  ;  the  cftare  being  an  equity  of 
redemption  only,  and  there  being  no  iflue  of  the 
marriage,  though  the  parties  had  been  married  (ix 
years,  and  the  wife  on  examination  in  court  confented 
to  Tt.     So  where  J.  S.  by  his  marriage  fettlement,  (r) 
being  tenant  for  99  years  if  he  (hould  fo  long  live, 
remainder  to  truftees  during  his  life  to  fupport  con- 
tingent remainders,  remainder  to  his  firft  and  other 
fons  fucceflivcly  in  tail  male,  remainder  to  truftees 
for  a  term  for  raifing  portions  for  daughters.    J.  S., 
having  a  fon  of  age  who  was  about  to  marry,  they 
filed  a  bill  againft  the  truftees  to  join  in  making  an 
eftate  for  fufFcring  a  recovery,  to  enable  the  fon  to 
make  a  fettlement  on  his  marriage  ;  and  there  being 
alfo  a  daughter.  Lord  Har court  direfted,  upon  giv-    L  4^5  J 

(^)  Plati  V.  Spring,    2  Vern.  303.  (r)  Fremn  v.  Charle« 

too,  1  Eq«  Abr.  iZt>,  pi,  4. 

ing 
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log  fecurky  A>r  the  daughter's  portion^  and  that 
truftiecs  (hottld  join  id  ihc  recovery. 

And  in  the  cale  of  a  voluntary  fecdement  to  tbe  ofe  ' 
of  hufband  for  life,  (j)  reoiunder  to  cruftecs  to  fap- 
port  contingent   renriainders>  remainder  to  his   firft 
and  other  fons  in  tail  fucceffively,  remainder  to  bim- 
felf  .in  fee.     The  hufband  coatra6ling  debts,  alter- 
ivard;s  conveyed  the  fame  land   to  other  truftees  Ibr 
payment  of  thefc  debts.     The   creditors   broii^ht  a 
bill  infifting(/i^/^r  /?//)  that  the  truftees  for  prcfcrv- 
iug  contingent  remainders  (hould  join  in  the  lalc  to 
deftroy  the^contingent  remainders;  and  (upoo  a  pre- 
cedent being  (hewn  of  fuch  a  decree}  it  was  decreed 
at  the  Rolls,  that  the  truftees  (hou}d  join  to  deftroy  the 
contingent  remainders,  and  be  indemnified;  it  being 
at  thc/uit  of  creditors^  and  for  raifing  of  money  for 
faytninf  of  debts. 

Again,  tvhere  lands  were  fettled,  upon  marriaget 
to  the  ufc  of  hufband  for  99  years  if  he  (hould  fo 
long  live,  (/)  remainder  to  truftees  during  his  life  to 
fupport  contingent  remainders,  remainder  CO  firft 
and  other  fons  of  that  marriage  in  tail,  remainder  to 
his  firft  and  other  fons  by  any  other  wife,  remainder 
over;  there  was  one  fon  of  that  marriage  who  wis 
f  486  ]  then  of  age,  the  father  and  fon  (the  wife  being  dead) 
brought  a  bill  againft  the  heir  of  the  furviTing  truf- 
teC)  that  he  might  join  in  making  a  tenant  to  the 
fnedpe^  in  order  to  a  common  recovery,  for  making 
a  fettlement  upon  the  fon*s  marriage,  for  which  he 
was  then  in  treaty.     Lord  Chancellor  faid,  here  be- 

(/)  BaOet  'V.  Clapham,  1  P.  W.  358.  (/)  Winningtoa  v. 

Foley,  I  P.  W.  ii6. 
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ing  a  vefted  remainder  in  tail,  if  this  were  for  the 
good  of  the  family,  he  did  not  fee  bur  that  the  truftce 
might  lawfully  join  )  but  referred  it  to  a  Mailer  to 
Ice  whether  it  were  for  the  good  of  the  family  ;  who 
reported  that  it  was  a  beneficial  marriage  for  the  fa- 
mily ;  and  that  it  was  neceffary  a  new  fcttlemcnt 
fliould  be  made  of  the  eftacc,  which  could  not  be  done 
without  a  recovery^ 

.  Whereupon  his  Lordlhip  obferved,  that  it  might 

be  greatly  mifchievous  to  a  family,  if  fuch  a  truftee 

r-Jhpuld  tland  out;  that  it  was  plainly  for  the  benefit 

..of  the.  family  ^  for  the  fon  was  going  to  be  reduced  to 

'  4  ttn^ot  for  life  inftead  of  a  tenant  in  tail  ^  fo  that  it 

wasatneani  of  prcfrrving  the  eftate  longer  in  the 

faiiuly ;  that  the  wife  being  dead,  *  there  was  an  end 

of  the  contingent  remainders  by  that  marriage  \  and 

.    as  to  any  remainders  by  another  marriage,  no  rt^ 

mainder  not  in  ejfe  ought  to  be  (b  much  regarded  as 

f&is  remainder  in  tail,  which  was  aftually  vefted  in 

'the  ibn  i  and  therefore  he  decreed  that  the  iruftee 

-IhcNiM  join  with  the  father  and  fon,  in  barring  the   [487  ] 

lild  and  making  a  new  fettlement. 

'*'-'•     '^  •      ' 

..ripcre  we. may  remark,  that  if  a  truftee  joins  with 

the  cefiui^^  truft  in  tail,  in  any  conveyance  to  bar 

,t^e  intail  i  («r)  this  is  no  breach  of  truft  ;  for  it  is  no        ^  ^ 

Qioce  than  what  he  may  be  compelled  to  do,  though 

jhlc  cefiui^ue  /r«^.himfclf  might  have  barred  fuch  in- 

.tail  without  his  joining.   . 

'•a  • 

•  {u)  1  Eq.  Abr.  pi.  i.  in  note  Caf.  temp.  Talb.  \66,  and  AI- 
^  lifigtoo  «.  Boteler,  1  Bro.  Cane.  Caf.  72. 
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And  however  the  court  may  fee  proper  to  diteA 
truftees  to  concur  in  deflroying  contingent  remain- 
ders, under  circumftanccs  like  thofe  in  the  abav^c 
noticed  cafes;  it  has  repeatedly  denied  the  fanttc  in* 
terpofuion,  in  cafes  where  luch  ingredients  were 
^  wantiifg. 

Thus  in  the  cafe  of  a  marriage  fettlement  on  the 
huiband  and  wife  for  life,  remainder  to  truftees  to 
prcfcrvc  contingent  remainders,  remainder  to  their 
firfl:  and  other  fons  in  tail  male;  {x)  thehuiband  and 
wife  after  being  marricrd  twelve  years  without  having 
had  any  iflTue,  filed  a  bill  againft  the  truftee,  that  they 
might  be  enabled  to  fell  part  of  the  land  for  pay- 
ment of  debts-  '  The  Chancellor  faid,  he  did  not 
know  how  to  make  fuch  a  decree ;  for  he  had  known 
where  people  had  been  married  near  20  years  without 
iflue,  and'  after  had  child::cn.  Though  at  the  plain- 
[  488  ]  tiff's  importunity,  he  gave  time  to  attend  him  with 
precedents^— This  cafe,  we  obferve,  was  not  that  of 
a  mere  equity  of  redemption  upon  an  antecedent 
mortgage,  calling  for  a  fale  for  difcharge  of  it,  like 
that  of  PUtt  V.  Sprigg ;  {y)  nor  the  cafe  of  a  volnn^ 
tary  fettlement,  like  that  of  Bajfet  y.  Clapbam. 

And  where  lands  were  fettled  on  the  marriage  of 
L.  to  the  ufex)f  him  for  99  years  if  he  (hould  fo  long 
live,  (z)  remainder  to  truftees  during  his  life  to  prc- 
frrve  contingent  remainders,  remainder  to  the  wife 
for  life,  remainder  to  the  firft  and  other  fons  of  the 
marriage  in  tail  fucceflively  :  there  were  two  fons  by 
that  marriage  ;  and  after  the  wife's  death,  the  father 

{*)  Davies  v.  Weld,  1  Vern.  181.  i  Eq.  Ahr.  386,     (j)  Suf)ni 
484.         \^z)  Townfend  1^.  Lawton,  2  P.  W.  379. 

and 
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I  ncf  eldeft  fon  filed  a  bill  againfl  the  furvivrng  ti^uf- 

:^e,   that  he  might  join   in  makiftg  a  tenant  to  the 

>r^cipey  far  fufFering  a  recovery  in  order  to  eftablifli 

ai  mortgage,  which  had  been  made  by  the  father  fince 

tl\e    fcttlcmcnr.      Lord  Chancellor    alkcd,    if   the 

yoirngcf  fon  would  cohfcnC  to  the  truftee's  joining  as 

Required  ;  and  upon  being  told  he  would  not  cori- 

fcnt,  his  Lordfhip  faid,  then  he  would  not  decree 

the  truftee  to  join,  for  that  he  would  not  take  away  any  '   ' 

man's  right :  and  upon  the  above  cited  cafe  of  fFin- 

nington  v.  Foley  being  urged  as  an  authority  for  what 

was  dcfircd,  hisLordfliip  faid,  he  Would  do  fa,  ^erc 

the  like  cafe  to  come  before  him  ;  that  the  truftee 

there  was  decreed  to  join,  in  order   to  prejerve  the    f  48Q  1 

cftate  in  the  family  i  but  here  it  was  defired  to  have 

the  fame  thing  done  vvith  a  view  only  to  alien^ 

So  where  a  bill  was  brought,  {d)  to  compel  trifftees 
to  join  in  a  fale,  which  would  deflroy  the  contingent 
remainders,  and  the  ufes  in  a  fettlemertt  made  before 
marriage.  Lord  Hardwicke  faidj  there  were  cafes  in 
which  the  court  would  compel  the  truftees  to  join  in 
fuch  a  conveyance,  as  would  deftroy  the  contingent 
remainders ;  but  then  it  mud  be  in  fome  meafure  to 
anjwer  the  ufes  originally  intended  by  the  fettlcment; 
and  had  been  ufually  done  in  the  cafe  of  new  fettle-  ♦ 
ments  only,  as  in  tf^innington  y.  Foley  \  but  he  be- 
lieved there  was  no  inftance,  where,  they  had  com- 
pelled fuch  tru  flees  to  join,  wicK  the  father  termor 
for  99'  years  and  the  fon,  to  fell  the  ejlate. 

(^2)  Symaocei;.  Tattam.  i  Atkyns,  p.  613.' 
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And  where  J*  devifed  lands  (t)  (in. remainder  after 
eftaces  to  his  Brft  fon  and  his  iflue  male)  to  his  fib* 
cond  fon  B.  for  99  years  if  he  Ihouid  fo  long  li^e,  re^ 
mainder  to  truftees  dui;ing  his  life  to  fupport  contin* ' 
gent  remainders,  remainder  to  the  firft  and  other  fotm 
i  490  ]   of  B.  in  tail ;    remainder  to  teftator's  other  fbos 
and  their  iflue  male  in  like  manner,  remainder  to  jt^t 
daughters,  reverfion  to  his  own  right  heirs.     B.  haY« 
ing  a  fon  who  had  attained  21  years  of  age,^nd  they 
having  contrafled  debts,  and  being  dcfirous  of  fuffer- 
ing  a  recovery  to  enable  them  to  make  a  provifion  fct 
their  creditors;  a  bill  was  brought  by  the  creditors 
againft  the  fcveral  parties  intereftcd  under  the  will, 
and  the  heir  at  law  of  the  furviving  truftee,  to  compel 
her  to  join  in  a  recovery. — And  upon  its  being  ar- 
gued, that  if  the  truftee  had  joined  voluntarily,  it 
would  not  have  been  any  breach  of  truft,  as  in  2  Vem. 
754.  (c)  and  that  in  IVinnington  v.  Foley ^  Lord  Mac- 
cUsfieid:  decreed  the  truftees  to  join ;   Lord  HardwUh 
faid,  be  was  couofel  in  that  cafe,  and  it  was  to  make 
^  niarriage  icttlement,  and  fo  to  continue  the  ufes,  in 
efieft,  of  the  old  fettlement;  and  after  the  ufes  of  the 
new  fettlement  were  ferved^  it  went  to  the  old  ufes; 
and  be  difmiffed  the  bill. 

And  again,  in  a  later  cafe,  of  a  devife  to  B.  for  99 
years  if  he  ihouid  fo  long  live,  remainder  to  a  truftee 
during  the  life  of  B.  to  prefcrve  contingent  remain- 
ders, remainder  to  the  firft  and  other  fons  of  B^  in 
tail  male,  remainder  to  W.  in  fee.  {d) — B.  having 

{h)  Woodhoufe  v.  Hoikins.  3  Atk.  2<.  (c)  Vide  Elie  or  Elfe* 
*u,  Ofborn.  Supra,  p.  4S2.  [J)  Barnard  ^.  Large.  Cox's  aoce. 
a  P."  W.  684.  1  Bro.  Cane.  Caf.  534.  Ambl.  774. 

only 
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K^ly  one  fon^  ^ho  was  tenant  in  tail  under  the  wil^» 
tnd  had  attained  ^\y  they  were defiroas  of  fuiFering  a 
^covcry,  and  limiting  the  eftate,  fo  as  tp  preferve  the    [  49*  1 
^emainderSf  to  the  fecond  and  other  Tons  of  B.:  but 
th^  cruftee  in  whom  the  legal  freehold  was  during  £/s 
Wfc,  having  fefufed  to  join  in  making  a  tenant  to  the 
"^^cipe,  they  filed  a  bi)l  againft  him  for  that  pur<» 
pole  J  fubmitting  to  declare  the  ufes  of  the  recovery,' 
ro  the  fecond  and  other  fons  of  B.  as  limited  by  the 
^vill ;    and  to  limit  an  eftate  to  truftees  to  preferve 
them.     The  Matter  of  the  Rolls  obferved.  That  all 
thr  perfons  claiming  under  the;  will^  took  as  voluu'- 
teers^  and  were  all  objedts  of  the  teftator's  bounty,  the 
lafi  -emainder-man,  as  well  as  the  firft  taker.     That 
there  was  a  difcretion,  between  punilhing  truftees  for 
joming  in  the  deft'ruftion  of  contingent  remainders^ 
and  compelling  them  to  join — That  it  would  be  pro- 
per to  fee,  by  what  rules  the  difcretion  given  to  the 
cruftee  was  directed ;  in  what  cafes  he  had  been  con- 
fidered  as  warranted  in  joining,  and  what  not— Thar  the 
rules  fcemedfufficiently  eftablifhcdi  the  truftce,  tho* 
properly  appointed  only  to  preferve  contingent  linryita- 
tions,  was  in  efFcA  a  trufte;e,  for  all  vefied^  as  well  as 
contingent  remainders.     But  with  refpeft  to  vejied  re- 
mainders, if  they  had  been  to  remote  relations  on 
JettlementSy  where  the  perfons  to  whom  they  were  li- 
mited, were  not  the  immediate  objefts  of  the  parties ; 
or  where  they  ftand  in  oppofition  to  the  firft  tenant  in 
tail,  defiring  a  reafonable  benefit,  confiftcnc  with  the   [  492  ] 
intentions  of  the  creation  of  the  limitations;  their 
pretcnfions  had   not  been  much  confidcred.     That 
in  the  principal  cafe,  all  took  as  volunteers^  and  were 
all  equally  to  be  conlidercd — That  upon  a  view  of 

Eej  the 


42  z  DeftruUion  of 

tlie  cafes  determined^  the  reafoo  of  tbem  feemcd  to 
.  Jbe  s  that  where  the  eldeft  fojn^  tenant  in  uil,  was  of 
age,  and  about  to  marryj  and  thus  continue  infteadcr 
deftroying  the  purpofes  of  the  fettleoient^  and  in  totm 
.cafes  where  there  had  been  particular  diftrefs  under 
particular  circumftanc^s,  which  ought  to  hare  in- 
duced the  truftees  to  a£t^  there  the  court  had  inter- 
fered i  but  where  no  fuch  circumftances  had  occurred, 
jhe  court  had  rcfufcd  to  interfere.  That  in  the  prin- 
cipal cafe»  he  was  called  upon  to  difturb  the  teftator's 
intention --merely  to  difturb  it ;  no  other  objed 
was, offered.  And  his  Hopor  difmilTed  the  bill  with 
jTofts. 

We  pbferve,  that  in  the  above  cafe  of  JFoedbaufc 
V.  Hojkins^  Lord  Hardwicke  diftinguifhed  between  the 
punifliing  truftees  for  joinings  in  fome  cafes,  to  de- 
ftroy  continjgent  remainders,  and  the  compelling 
them  to  join.  Truftees  of  this  kind,  he  faid,  had 
been  called  honorary  truftees,  and  intrufted  by  par- 
ties to  preferve  contingent  remainders.  But  he  would 
not  fay,  chat  if  the  truftee  who  was  appointed  in  the 
cafe  before  him,  (hould  join,  it  would  be  fuch  a  breach 
of  truft,  as  (hat  courts  would  decree  a  fatisfa&too. 
But  he  faid^  tho*  the  court  might  pot  condemn  the 
truftee,  if  he  affented  ?  yet  it  did  not  follow,  that  the 
court  would  compel  the  truftee. — So  in  the  Uft  cited 
cafe  of  Barnard  v.  Large,  the  Mafter  of  the  RoIU 
adverted  to  the  fame  diftinAion,  when  he  faid,  there 
was  a  difcrction  between  punijbittg  truftees  for  joining 
in  the  deftrudlion  of  contingent  remainders,  and  cw- 
felling  them  to  join.  That  the  court  proceeded  ac- 
cording tp  the  nature  of  the  difcrction^  treating  it 

II 
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SIS  an  honorary  /ri(^.— This,  we  muit  admit  to  be  a 
<iiftin&ton,  that  feems  to  flow  from  our  fuppofiDg  any 
di(cretion  at  all  in  the  cruftecs,  in  cafes  of  this  na- 
ture ;  becaufe  there  may  be  circumftances  fufficient 
to  juftify,  tho*  (hort  of  an  obligatory  .call  for,  fuch  an 
cxercife  of  their  difcretion. 

But  however  this  may  be,  it  fccms  the  fafeft  way 
for  truftees,  not  to  aift  except  in  the  cleareft  cafes,  with- 
out the  direftion  of*  the  court.     I  fhould  rather  re- 
commend to  their  attention  the  words  of  Lord  Chan- 
cellor in  the  above  cited  cafe  of  .Pjr^  v.  Gorge ^  {e^ 
**  That  it  would  be  a  dangerous  experiment  for  truftees, 
**  in  any  cafe  to  dejiroy  remainders,  which  they  were 
**  appointed  by  the  fettlement  to  fre/erve\*  as  well  as 
the  obfervation  of  Reynolds,  C.  B.  in  the  above  cited 
cafe  o(  Man/el  V.  Man/el^  "  That  whatever  the  court   r  ^04  1 
have  done,  or  may  do  under  particular  circumftances  s 
(/)  yet,  they  will  never  have  it  left  to  the  difcretion  of 
a  trujtee  to  do  it." 

Before  I  difmifs  the'  notice  of  cftates  in  truftees  to 
fupport  contingent  remainders,  it  may  be  proper  to 
obferve;  that  although  equity  does  not  interpofe  in 
cafe  of  the  deftrufbion  of  contingent  remainders,  by 
tenant  for  life,  {g)  where  there  is  no  truft  in  the  cafe 
to  bring  it  within  the  cognizance  of  a  court  of  equity; 
yet  it  views  fuch  deftruftion  of  contingent  remain- 
ders in  the  lightof  a  wrong  or  tort  which  it  is  anxi- 
ous to  prevents  and  confequentty  feites  every  occa* 

(0  Cited  P.  W.  684.  if)  Vide  Caf.   temp.  Talb.  259. 

(^)  Vide  I  P.  W.   129.    2  P.  W.  682-    Caf.  temp.  Talb.  269. 
I  Atk.  591.  4  DorDf.  and  £aft64. 
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fion^  and  makes  every  poflible  ftretch  for  extending 
its  proceftion  againft  it.    Thus  a  truft  declared  in  a 
will  to  fupport  contingent  remainders,  though  an^ 
nexed  to  an  improper  mifplaced  eftate,  has  been  rec* 
tified  and  tranfpofed  to  efFeftuate  the  end. — Ks  in  a 
cafe  where  one  devifed  lands  to  his  eldeft  Ton  L.  for 
life  only,  remainder  to  the  firft,  fecond,  third,  and 
fourth  Tons  of  the  faid  L.  in  tail,  remainder  to  two 
truftees  for  their  lives,  (Jb)  in  truft  for  the  better  fc- 
curing  the  feveral  remainders  limited  unto  the  feve- 
ral  Tons  of  the  faid  L.  with  remainders  over;  L.  after- 
wards fufFcrcd  a  recovery,  before  any  fon  born.    And 
upon  a  fuit,  by  a  daughter  claiming  a  portion  under 
the  ufes  of  that  recovery,  againft  a  fon  born  after  it; 
f  4P5  ]    it  was  infifted,  that  the  truftees  for  preferving  of  the 
contingent  remainders  ieing  livings  the  contingent 
eftates  were  not  barred  by  the  recovery.     To  which  it 
was  anfwered,  that  the  eftatc  to  the  truftees  was  after 
and  not  before  the  eftates  to  be  fupported ;  but  the 
Chancellor  held,  that  the  law  would  manage  and 
marftiall  the  willy  according  to  the  intent ^  which  there 
was,  to  Juffort  the  contingent  remainders  j    notwith- 
ftanding  the  eftates  being  inferted  after  the  contin-  ^ 
gent  remainders;  for  if  it  was  to  ftand  fo  in  conftruc- 
tion  of  law,  it  would  not  prefcrve  them ;  and  there* 
fore  it  Ihould  be  con.ftrued  before  them.     And  ac« 
cordingly  difmiffcd  the  bill. 

And  we  may  remember,  that  in  the  cafe  of  Stam^ 
ford  V.  Sir  John  Hoiart,  cited  above,  (/)  the  Chan-. 

(^)  Green  v,  Haymaa.   ?  Caf.Caac.  90.  a&d  a  Rep.  Caoc.  169. 
(i)  Supra  169, 
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ccUor  injetted  a  limitation  to  trufteea  to  fuppoit  con*  ^ 
tingenc  remainders,  though  not  expreflcd  or  dirc&ed 
by  the  Mrords  of  the  will,  or  the  Act  of  Parliament 
cftabliOiing  it  \  thcfe,  we  obfervc,  were  cafes  of  wills^ 
where  all  claim  as  volunteers.  {K)  But  in  cafes  of 
articles^  fettl^ments,  ISc.  for  good  and  valuable  cqn^ 
fiieraticn^  the  court  has  frequently  gone  as  great  or 
greater  lengths,  in  tranfpofing  claufes  or  fupplying 
iRTords,  (ic.  to  effeftuate  the  intent ;  (/)  as  will  ap- 
pear from  the  cafes  referred  to  in  the  margin. 

I  may  now  proceed  to  a  pofition  which  has  been   [  ^og  1 
laid  down,  (i»)  that  any  alteration  in  the  nature  of  the 
preceding  eftate,  before  a  remainder  vefts,  will  dc- 
ftroy  that  remainder.     As  if  lands  be  given  to  A.  in 
tail,  and  if  J.  S.  come  to  fFeJiminfter-ball  fuch  a  day, 
remainder  to  J.  S.  in  fee,  (it  has  been  faid)  that  if 
the  lands  dcfcend  to  two  coparceners  who  make  par- 
tuion,  the  fee  Ihall  not  accrue  to  J.  S.  though  he 
ihould  come  to  IVeJlminfter-ball  at  the  day.     And  it 
has  alfo  been  faid,  that  if  lands  be  given  to  A.  and  B. 
for  the  life  of  C.  remainder  to  the  right  heirs  of  the 
furvivor  of  A.  and  5.,  and  A.  releafe  to  B.  the  re- 
mainder is  deftroyed. 

But  notwithftanding  thefe  opinions,  I  conceive, 
that  the  alteration  in  the  particular  eftate,  which  will 
dcftroy  a  contingent  remainder,  muft  amount  to  an 
alteration  in  its  quantity^  and  not  in  its  quality.    This 

(if)  And  vide  Coriton  v.  Hellier,  cited  2  Vez.  19;.  (/)  Vido 
Uvedale  v.  Halfpenny.  2  P.  Wms.  151.  and  cafes  cited  in  Cox't 
pote  there.         («)  4 Leon.  237.  pU  363. 

con- 
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conclufionj  I  chinks  is  warranted  by  two  adjodgcd 
cafes. 

The  firft  is  that  of  Lane  v.  Pannel  before  cited ;  (t) 
where  it  fccms,  that  the  fevcrance  of  the  jointure  be- 
twcen  two  joint-tenants  for  life,  did  not  dcftroy  the 
contingent  remainder,  limited  after  their  joint  eftatc; 
for  there  it  is  adjudged,  that  bccaufe  the  remainder 
r  Any  1  could  not  veil  at  the  death  of  one  of  them  (after  the 
feverance  of  the  jointure),  fuch  remainder  was  gone 
as  to  one  moiety  of  the  larxds :  now  this  judgment  ma& 
nugatory  and  groundlefs,  if  the  Jeverance  itfclf  dc- 
ftroyed  the  remainder  as  to  the  whole.  This,  it  is 
true,  was  the  eafe  of  a  furrender  of  copyhold  lands: 
but,  however,  no  di(lin£lion  at  all  was  taken  on  that 
ground. 

The  other  cafe  was,  where  lands'  were  (ettled  to  die 
ufe  of  P.  and  5.  {p)  his  daughter  for  their  lives,  re- 
mainder to  the  ufe  of  the  firft  and  other  fons  of  S.  in 
tail-male,  remainder  to  her  daughters,  remainder  to 
the  heirs  of  F.  (p)  S.  afterwards  and  before  the  birth 
of  a  fon,  by  deed  releafed  all  her  right  and  eftatc  to 
the  ufe  of  P.  and  his  heirs.  The  queftion  was,  whe* 
thtr  the  contingent  remainder  limited  to  the  firft  fon 
of  S.  was  deftroyed  by  her  rcleafe  to  her  father  ?  And 
it  was  adjudged,  that  the  rcleafe  by  S.  to  P.  {i.e.  bf 
one  joint  tenant  for  life  to  another)  did  not  deftrojr 
the  contingent  remainder  to  her  firft  fon. 

(n)  I  Roll.   Rep.   238.   317.  438.  vide  fopra,  p.   85.  U««<'- 
PadocI.  (0)  Hariifon  *y.  Bclfey.  Raym.  413.  (/>)  T.  Jo«** 

136.  I  Vent.  345.  PoUex.  573. 

It 
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k  is  crue^  that  if  a  leafe  be  made  to  two  with  a  con- 
dition-to  have  fee,  {q)  if  they  make  a  partition  of  che 
^erm,  the  condition  is  deftroyed;  but  chat  turns  upon 
A  reafon  which  does  not  all  affed  a  contingent  re* 
remainder,  viz.  the  requifite  agreement  in  quality  be- 
cween  the  firft  cftate  and  the  enlargement  to  accrue    r  ^ng  1 
xhereupon.     The  enlargement  mud  accrue  in  the 
yame  quality  in  which  che  eftate  was  firft  granted ;  for 
xhat  was  the  quality  of  che  eftate  conditioned  to  be  en* 
larged :  and  it  muft  not  differ  in  quality  at  the  time 
of  enlargement  from  the  eftate  enlarged;  otherwife, 
inftead  of  being  an  enlargement  or  extenfion  of  the 
eftate  then  in  beings  ijt  would  in  truth,  be  the  acceflion 
of  another  eftate  of  different  quality,  which  would  not 
be  agreeable  to  the  terms  of  the  condition*     But  no 
fuch  necefTary  connexion  feems  to  exift,  between  a 
remainder  and  the  quality  of  the  preceding  eftate, 
Whilft  the  particular  eftate  continues  the  fame  in 
quantity^  it  continues  to  be  the  fame  eftate  as  far  as 
refpedts  its  relation  to  a  remainder.     If  a  releafe  or 
feverance  between  joint-tenants  determine  the  old 
^ftate,  then  a  vefted  remainder-man  would  be  intitled 
to  enter  immediately  upon  fuch  rele^fc  or  feverance; 
but  if  notwithftapding  fuch  releafe  or  feverance,  it 
continues  to  be  the/^w^  particular  eftate  as  toa  vefted 
remainder,  why  does  it  not  as  to  a  contingent  one  ? 
Ko  legal  modification  or  alteration  in  the  circumftances 
only  of  a  particular  eftate,  can  be  faid  to  determine 
that  eftate  :    but  the  determination  of  the  particular 
eftate  is  the  only  point  of  conneftit>n  between  fuch 
eftate  and  the  remainders  therefore,  until  that  point 

[q)  8  Rep,  '^6.  a. 
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h  paifed,  there  ftill  remains  the  fame  place  for  a  con- 
tingent remainder  to  take  efFeft. 

[  499  ]       It.  IS  faid  by  Lord  Chief  Juftiqc  Haky  (r)  in  the  cafe 
of  Furefoy  v.  Rogers^  that  in  all  cafes  where  the  parti- 
cular eftace  is  merged  in  the  reverfion,  theVe  the  con- 
tingent remainder  is  gone,,  though  there  be, no  delud- 
ing of  any  eftate.     As  there  be  tenant  for  life^    re- 
mainder in  tail  in  contingency^  remainder  in  tail  in  effei 
and  the  tenant  for  life,  and  ""he  in  remainder  in  tail  in 
effCi  levy  a  fine,  this  is  no  difcontinuance  no  devefting 
of  any  eftate,  becaufe  each  gives  fuch  eftate  as  he 
has ;  and  yet  the  mean  contingent  remainder  is  de- 
ftroyed. 

Now  in  regard  to  this  rule,  we  are  to  obfervc,  that 
wherever  the  union  or  coalition  of  the  particular  eftate 
and  the  inheritance  (except  the  circumftance  of  its 
being  created  by  or  arifing  under  the  fame  inftrument 
or  deed  as  the  particular  eftate)  (/)  happens  by  the 
conveyance  or  all  of  the  parties^  it  feems  the  interme- 
diate contingent  remainders,  depending  on  fuch  par- 
ticular eftate,  are  deftroyed  j  as  in  the  above  cited 
'     cafe  of  Purefoy  v.  Rogers^  (/)  where  the  contingent 
remainder  was  deftroyed  by  the  merger  of  the  wife's 
eftate  in  the  reverfion.     But  our  books  apparently 
differ  with  refpeA  to  the  deftru£tion  of  the   contin- 
gent remainder,  in  cafes  where  the  inheritance  be- 
comes united  to  the  particular  eftate  by  defcenL 

(f)  2  Saand.  386.         (j)  Vide  iofra,  p.  507.  (/>  Purefoy 

V.  Rogers.     Supra^  p.  466. 

Thus 
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Thusin  the  cafe  of  ?/«»*// v.//(?/w^j,(«)  It  was  re-  [5^] 
iblved,  that  the  defcent  of  the  fee  on  tenant  for  life> 
did  not  deftroy  the  contingent  remainder.  The  cafe 
was-  this  $  one  devifed  lands  to  T.  his  eldell:  fon  for 
life,  and  \(T.  fhould  die  without  iffue  living  At  bis 
death  J  then  to  L.  another  of  the  teftator's  fons  in 
fee;  but  if  T'.  (hould  have  ifTue  living  at  hi&death, 
then  to  the  right  heirs  of  T.  for  ever  j  the  teftator 
died,  and  it  was  rcfolved,  that  T.  was  tenant  for  life, 
(bccaufe  the  limitation  over,  was  not  upon  a  dying 
without  iffue  generally,  but  was  confined  to  a  dying 
without  iffue  then  living)^  with  the  remainder  in  fee 
in  contingency  ;  and  that  the  defcent  of  the  fee  upon 
him,  as  heir  at  the  death  of  his  father,  did  not  deftroy 
the  contingent  remainder. 

So  in  the  cafe  oiBoothby  v.  Femon,  {x)  it  was  taken 
for  granted,  that  the  contingency  was  not  dcftroyed 
by  the  defcent  of  the  fee.     J.  devifed  lands  to  his 
fifter,  who  was  his  heir  at  law,  and  her  affigns  for  her 
life,  and  if  (he  fliould  marry,  and  have  iffuc-male  of     ' 
her  body  living  at  the  time  of  her  death,  then  to  fuch         , 
iffue  male  and  his  heirs-male  for  ever;   but  if  (he 
fliould  leave  no  iffue-male  at  her  death,  then  to  G. 
and  his  heirs  foi:  ever.     The  queftion  refpedcd  the 
title  of  the  tcftator's  fifter's  hufband,  to  be  tenant  by 
the  curtcfy  of  the  lands  fo  devifed  to  herj  and  the    [  501  ] 
court  held,  that  the  inheritance  was  never  executed 
in  poffeffion  in  the  fitter  during  her  life,   (notwith- 
ftanding  the  inheritance  defcended  on  her)  and  there- 
fore her  huiband  could  not  be  tenant  by  thcxurcefy; 

(»)  Planket  v.  Holmes,  i  Lev,  ii.     Raym.  28.         {x)  Booih- 
by  V.  Vernon,  9  Mod.  147. 

it 
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it  follows,  that  the  defcent  of  the  fee  did  not  merge 
her  eftate  for  life,  or  deftroy  the  contingency.  So  \tt 
yfrchers  cafe,  (y)  notwithftanding  the  revcrfion  in  fee 
muft  have  dcfcended  on  Robert  the  devifcc  for  life, 
upon  the  death  of  his  father  the  tcftator,  yet  he  was 
adjudged  to  be  only  tenant  for  life,  with  contingent 
remainder  to  his  next  heir- male. 

On  th^  other  hand,  in  the  cafe  of  fVood  v.  Ingtr* 
joUy  {x\  it  is  faid  to  have  been  refolvcd,  that  the  de- 
fcent of  the  fee  on  tenant  for  life  deftroyed  the  con- 
tingent remainder  ;  in  that  cafe  it  is  faid,  three  dif- 
tinft  parcels  of  land  were  feverally  devifcd    by  the 
tefl^ator  to  his  three  fons^  and  that  if  either  of  them 
fhould  die,  the  other  Jurviving  Jhsll  be  bis  h^ir;  the 
cldeft  fon  died ;  and  the  reporter  fays,  it   was  ad- 
judged, that  the  fee  defcending  on  the  elded  fon  at 
the  father*s  death,  had  merged  the  freehold  devifcd 
to  him,   and   deftroyed  the  contingent   remainder. 
But  there  appears  to  have  been  a  notable  miftake  in 
this  report,  both  as  to  the  ftate  of  the  cafe,  and  as 
to  the  judgment ;  for  it  fecms  the  words  on  the  roll 
r  ^^  1  »are,  ijnd  if  any  of  my  fons  die,  the  one  to  be  the  ethers 
heir ;    (4)  which  words  were  adjudged  void  for  un- 
certainty, for  there  were  two  furvivors,  and  confe- 
^  quently  the  above  point  did  not  come  into  qucftion. 
As  to  the  cafe  of  Forte/cue  v.  Abbot,  the  remainder 
there  was   adjudged   to   be   vefted,    and    therefore 

{y  )  Archer's  cafe,  i  Rep.  66.  Supra,  p.  466.  (*)  Wood 

V.  Ingerfole,  Cro.  Jac.   260.  {a)    i  Bullh  61,  in  the  fame 

cafe,     T.Jones  79.     Poliex.  481,  Id  the  cafe  of  Fortelliuc  v. 
Abbot. 

»  the 
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the    decilion  in  thac  xafe  docs  not  affed  the  prefent 
{>oint.  (i) 

But  in  the  cafe  of  Kent  v.  Harpool,  Which  as  to  the 

point  in  qucftion  was  this  :  (c)  J.  the  father  being 

tenant  for  life,  remainder  to  his  fon  5.  for  life,  rc- 

tnainder  to  thc.firft  fon  of  5.  remainder  to  the  heirs 

of  the  body  of  A.  ;  A.  died  before  any  fon  was  bom 

to  B  J  the  court  held  the  contingent  remainder  to 

the  firft  fon  of  ff.  was  deftroyed  by  thedefcent  of  the 

eftate  tail  on  B.     Of  the  fame  opinion  was  Lord     ^' 

Hardwicke  in   the  cafe  of  Hooker  v.  Hooker^  where 

lands  were  conveyed   to  the  ufe  oi  A.  and  his  wife 

for  life,  remainder  to  the  ufe  of  B.  the  fon  of  A.  for 

his  life,  remainder  to  the  firft  and  other  fons  of  B.  in 

tail,  remainder  to  his  daughters  in  tail,  remainder  to 

A.  in  fec}  {d)  A.  and  his  wife  died  in  the  life-time  of 

B.  who  afterwards  died  without  ilfuc,  leaving  a  wifcj 
the  qucftion  was.  Whether  the  wife  of  5,  was  intitled 
to  dower  in  the  lands?  And  it  was  decreed  ftie  was ; 

and  Lord  Chancellor,  with  one  of  the  Judges,  was    [  5^3  1 
of  opinion,  thar  the  eftate  for  life  in  B.  was  merged 
by  the  defcentof  the  inheritance  upon  him,  and  the 
contingent  remainder  deftroyed.  ^ 

Thefe  feeming  differences  in  opinion,  I  apprc- 
hensl,  may  be  reconciled^  by  a  diftinftion  between 
thofc  cafes,  where  the  dcfccnt  of  the  inheritance  is 
immediate  from  the  perfon,  by  whofe  will  the  .par- 
ticular eftate  and  contingent  remainders  were  limit- 
ed ;  and  the  cafes  where  thofc  cftates  were  not  creat- 
ed By  the  will  of  the  anceftor,   from  whom  the  in- 

(^)  Vide  fopra,  p.  370.  (c)  T.  Jones  76,  77*  1  Vent.  306. 
{di  Huuker  IT.  iiocker^  Rep,  temp.  Hardw.  13. 

heritance 
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heritancc  immidiately  defcends    on    the   particular  | 
eftate ;  which  happens,  either  in  the  cafe  of  a  meS^ie 
defcent  from  the  perfon  i»ho  devifed  the  particalarj 
eftate  and  contingent  remaindersi  or  elfe  where  thole 
eftates  were  not  created  by  the  will  of  any  perfbot 
from  whom  the  defcent  of  the  inheritance  is  derived* 
j1rcber\  cafe  and  the  cafes  of  Plunket  v.  H$lmis,  and 
Booibby  v.  Vernon^  are  inftances  of  the  firft  fort.     And 
if  in  the  cafe  of  Bootbhy  v.  yernon,  we  fuppofc  the 
devifor  to  have   left   a  fon,  who  had  died  inteftacc 
without  iffue  in  the  life- time  of  the  filler,  to  whom 
the  particular  eftate  was  devifed;  in  that  cafe,  the 
inheritance  would  firft  have  defccnded  from  the  de- 
vifor to  his  fon,  and  from  him  to  the  (ifter;  and 
confcquently  the  defcent  of  it  on  the  particular  tftate 
[  504  ]    of  the  fifter  would  not  have  been  immediate  from  the 
devifor ;  and  in  foch  cafe,  I  apprehend,  the  defcent 
would  have  merged  her  particular  eftate,  and  the  in- 
heritance would  thereby  have  been  executed  in  her 
in  pofleflioni  and  confequently,  that  the  contingent 
remainder  would  have  been  deftroyed,  (for  the  rea- 
fons  hereafter  gtveq.)     The  third   fort  is  inftaoced 
in  the  cafes  of  Kent  and  Harpooly  and  Hooker  and 
Hooker. 

The  reafons  upon  which  I  ground  the  above  dif- 
tindtion  are  thefc  :  wherever  a  teftator  limits  a  con- 
tingent remainder,  it  is  agreed  that  the  inheritance 
defcends  to  the  heir  only  iill  the  contingency  hap- 
pens; if  fo,  nothing  can  be  more  abfurd  than  to 
make  fuch  defcent  deftroy  the  contingency.  The 
will  does  no:  operate  till  the  tcftator's  death ;  the 
defcent  cakes  effed  at  the  fame  time;  fo  that,  under 
I  fuch 
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fuch  a  conftruaion,  the  particular  cftatc  given  to  the 
heir  by  the  will  arifcs  and  is  dcftroycd  in  one  and  the 
fame  inftant:  and  how  is  it  dcftroycd?  bythe^if- 
Jcent  which  that  very  fame  will  permitted.  This 
would  be  making  a  will  and  no  will  at  the  fame 
time,  and  would,  in  cfFcft,  be  faying,  that  a  limita- 
tion of  a  particular  eftate  in  a  will  to  a  teftator*s  heir 
ac  law,  with  a  contingent  remainder  over,  without 
any  ulterior  vejled  remainder,  muft  be  void  in  its 
creation.  For  it  is  evident  that  under  fuch  a  con- 
ftrudion,  the  particular  eftate  never  can  take  efFeft  [  5^5  1 
at  all,  its  exiftence  and  deftrudion  commenchig  to- 
gether; and  that  being  deftroyed,  the  contingent 
remainder  over  is  alfo  gone,  before  it  has  even  a 
moment's  chancer  for  exiftence. — Now  this  would  be 
making  the  will)  in  this  refpeA,  iffo  faSlo  void. 

That  eftates  created  by  devife,  (hould  be  liable  to 
the  operation  of  future  accidents,  as  much  as'  if  they 
had  been  created  by  any  other  inftrumentor  convey* 
ance  whatfoever,  appears  but  reafonable  i  for  the  na- 
ture of  the  fame  kind  of  eftate  when  once  created^ 
is  the  fame  whatever  might  have  been  the  mod^  of 
its  creation.  But  that  is  no  reafon  at  all,  for  ren- 
dering the  limitations  void  in  their  very  creation^ 
and  denying  them  even  the  poOibility  of  ever  taking 
efFc^.  The  general  conftruftion  of  wills  forbids 
this,  by.  giving  effcd  to  the  teftator's  intention,  fo 
far  as  it  can  be  done  confiftently  with  the  eftabliftied 
rules  of  law.  And  when  in  the  cafe  of  a  contingent 
remainder  by  devife,  the  law  fuppofeth  the  fee  to 
defcend  to  the  heir,  until^  or  in  default  of,  the  con- 
tingency :  it  furely  can  be  no  violation  of  that  law. 

Vol.  L  F  f  to 
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to  cbnfidcr  fadh  dcfcent  as  conditional  and  imperfeB^ 
where  the  giving  it  the  force  and  efFeft  of  an  abfoldte 
and  pcrfeftdcfcenr^  would  render  the  ^///  originallj 
r  coS  1  ^"^  totally  abortive.  And  therefore  it  feems  to  have 
been  rightly  faid  by  fTynJbam,  and  agreed  by  all  the 
court,  in  the  cafe  oi.Plunket  w.  Holmes^  that  until 
the  contingency  happens,  the  fee  ^g/ir^^^j  to  the  heir 
in  fome forty  {e)  but  not  to  confound  the  cllatc  for 
life,  but  fo  as  to  leave  an  opening  for  the  intcrpofi- 
tion  of  the  remainders,  when  they  happen  to  inter- 
pofc  between  the  eftate  for  life  and  the  fee.  (/)  The 
*cafe  feems  nearly  allied  to  that  of  eftates- arifiog  un- 
der the  fame  inftrument. 

But  where  the  dcfcent  of  the  inheritance  on  the 
particular  eftate,  is  only  mediate  from  the  pcrfbn 
whofe  will  create^  the  particular  eftate  and  remain- 
der >  ^g)  or  where  the  dcrfcent  of.  the  inheritance  is 
otherwife  clear  of  the  firft-mentioned  circumftances; 
there  can  be  no  fijch  inconfiftency  in  fuppofing  the 
contingency  to  be  deftroyed  by  the  dcfcent  i  for  in 
•  all  fuch  cafes  the  particular  eftate  is  created,  and 
takes  effeSly  with  a  capacity  of  being  afterwards  de- 
ft royed  by  thofe  accidents  to  which  the  nature  of 
fnch  an  eftate  is  generally  fubjedt  j  fuch  as  forfcicure, 
merger,  ff'r.  j  its  immediate  deftruftion  is  not  nc- 
ceflArily  involved  in  the  mode  of  its  creation,  as  it 
rrit  il  be  in  the  former  cafe  under  the  fame  conftruc- 
tion.  There  can  be  no  neccfTity,  therefore,  to  ex- 
empt the  particular  eftate  in  thefc  cafes,  from  the 
operation  of  merger  by  the  defcerit,  in  order  to  give 

(0  Vide  Raym.  23.  (/)   Vide  fupra,  40.  96.  339.  infri 

5^7-  ig)  Svpra,  502,  &c. 

fuch 
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^ch  particular  cftate  any  cxiftencc,  as  there  is  in  the 
former  cafe. 

In  the  firft  cafe  we  obfcrved  the  limiutions  could  [  507  ] 
never  poffibly  take  effcft,  ifihe  defcent  of  the  in- 
heritance )vere  allowed  to  merge  the  particular 
cftate  5  in  fhe  latter  cafes  they  may  take  cffeft,  tho' 
the  defcent  of  tfie  fee  be  allowed  its  full  force  and 
operation ;  and  when  the  particular  eftate  has  once 
taken  cffeft,  there  is  no  more  reafon  why  it  Ihould 
be  exempt  from  thofe  accidental  modes  ofdeftruc- 
tion,  to  which  the  law  fubjefts  eftates  of  the  fame 
nature  in  general ;  than  there  is  in  any  other  cafe,* 
v^here  the  particular  cftate  is  merged,  and  axontin- 
gent  remainder  deftroyed,  by  the  acccfllon  of  the  in- 
heritance :  therefore  in  the  latter  cafes  the  defcent 
may  well  be  allowed  its  full  and  ufual  operation. 

Here  we  muft  diftinguifh  between  the  cafes,  where 
a  particular  eftate  is  limited,  -with  a  contingent  re- 
iriainder  over,  and  afterwards  the  inheritance  is  fub- 
joincd  to  the  particular  eftate  by  the  fame  convey- 
ance J  and  thofe  cafes  wherein  the  accefficfn  of  the 
inheritance  is  by  a  conveyance,  accident  oricirciim- 
ftance,  diJlinS  from  that  conveyance  which  creat- 
ed the  particular  eftate.  In  the  latter  cafes  we 
have  feen  the  contingent  remainder  is  generally  de- 
ftroyed ;  in  the  former  it  is  othervvlfe.%  For  where 
by  the  fame  conveyance  a  particular  eftate  is  firft  li- 
mire:i  to  a  perlon  with  a  contingent  remainder  over 
toanorlier,  with  fuch  a  reverfion  or  remainder  to  the  f-  ^^3  1 
fiift  perfon,  as  would  in  its  ov/n  nature,  drown  the 
pariicuKlr  ellate  firft  given  him;  this  laft  limitation 
Ihdii  be  cgnfjdcred  as  executed  ozAy fub modp^  that  ig^ 

F  f  2    .  upon 
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upon  fuch  condition^  {k)  as  to  open  and  feparate  it— 
fclf  from  the  firft  cftatc,  when  the  condition  hap- 
pens ;  and  by  no  means  to  dedroy  or  preclude  the 
contingent  eftace. 

But  whether,  in  cafe  of  a  limitation  to  one  for  life» 
remainder  to  his  firft  and  other  fons,  &r.  remainder 
to  the  heirs  &•:.  of  tenant  for  life  ;  this  laft  limita- 
tion is  fo  executed  in  him  as  to  entitle  his  wife  to 
dower  upon  the  hufband's  deceafe,  Jans  iffue^  has 
been  a  queftion. 

For  in  the  cafe  of  a  devife  to  A.  for  life,  (i)  re- 
mainder to  his  firft  fon  in  tail,  and  fo  to  his  iecond, 
remainder  to  the  heirs  of  the  body  of  A. ;  it  was  re* 
folved,  that  the  poflibility  of  the  mean  eftate  that 
might  interpofe,  kept  the  remainder  in  tail  during 
^/s  life  fo  disjoined  from  his  immediate  freehold,  that 
his  wife  could  not  be  endowed. 

On  the  other  hand,  in  the  above  cited  cafe  of 
Hooker  v.  Hooker^  {k)  Lord  Hardwicke  with  three  of 
the  Judges  held,  that  even  fuppofing  after  the  de* 
fcent  of  the  fee  upon  B.  there  remained  any  poflibi- 
[  509  ]  **^y  ^^  ^^^  eftates  opening  to  let  in  the  contingent 
remainders,  yet  as  the  contingency  had  never  hap- 
pened, (and  the  hulband  being  dead)  never  could 
happen,  the  wife  fhould  be  intidcd  to  dower,  and 
he  did  not  think  that  CorJars  cafe  was  law ;  and  faid 
it  was  denied,  2  SanJ.  386.  and  alfo  in  another  like 
cafe  by  Bridgman. 

{b)  Vide  fupra,  p.  43.  96.  339.  (/)  Cro.  Eliz.  315.  Cor- 

dar»  cafe.  {k)  Vide  fupra,  p.  502. 

^  In 
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In  another  cafe  •  indeed,  where  JF.  was  tenant  for 
life,  remainder  to  J.  S.  and  his  heirs  for  the  life  of 
ff^.  remainder  to  the  h^irs  of  the  body  of  fF.  remain- 
der over;  (/)  /^.  died  without  iffuc,  leaving  a  wife; 
the  queftion  was,  whether  (he  was  intitled  to  dower 
or  not,  i.  e.  whether  the  remainder  in  J.  S.  was  fuch 
an  interpofing  eftare  between  ff^.'s  eftate  for  life  and  [  5»o  ] 
his  remainder  in  tail,  as  to  prevent  her  being  dow- 
able ;  and  though  it  was  contended  that  the  intail 
was  executed  in  him,  and  that  the  remainder  to  J.  S^ 
and  his  heirs  during  his  life,  was  only  a  poflibility ; 
yet  the  court  upon  the  firft  argument  adjudged  the 
wife  was  not  dowable.  For  we  are  to  obferve,  this 
remainder  to  J.  S.  was  an  intervening  vefied  eftate, 
and  not  a  poflibility,  as  appears  from  what  has  been 
faid  in  a  preceding  page :  {m)  and  thii  cafe  was  al- 

•  The  above  noticed  cafe  of  Duncomh  v.  Dumomby  fuggelb  a 
mode  of  preveoting  dower's  attaching  upon  parchafed  lands; 
which,  at  the  fame  time  that  it  pnts  the  whole  eftate  completely  ia  % 
the  purchafir*%  power,  without  any  recourfe  to  the  truftee,  veils  the 
legal  freehold  in  bimfoUly^  and  on  his  deceafe  leaves  the  legal  inhe- 
ritance to  his  heir,  abfolately  difcharged  from  the  medium  of  any 
trull.  For  this  purpofe,  the  lands  may  be  limited  to  the  ufe  of  his 
appointees,  ko,,  (in  the  fuUeft  manner) ;  and  in  default  of  appoint- 
ment, to  the  ufe  ti  him  and  his  affigns  during  his  life:  and  from 
and  after  the  determination  of  that  eftate,  by  any  means  in  his  life- 
time,  to  the  ufe  of  fome  perfon  and  his  heirs,  during  the  natural 
life  of  the  purchafer,  in  truft  for  him  and  his  affigns :  ^nd  from  and 
after  the  determination  of  the  eftate  fo  limited  in  ufe  to  the  faid 
truftee  and  his  heirs*  to  the  ufe  of  the  purchaferi  his  heirs  and 
aOigns  for  ever. 

(/)  Duncomb  v,  Duncomb,  3  Lev.  437.         (as)  Vide  fupra, 
P'  33>-  513*  and  vide  Vin.  v.  18.  p«  415.  this  cafe  referred  to  and 

lecQgnized. 
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lowed  to  be  good  law  by  Lord  Hardwicke  ia  the 
above  cited  cafe  of  Hooker  v.  Hooker. 

I  obferved  in  a  preceding  page,  (»)  that  notwich- 
flanding  the  particular  eftate  might  in  fome  cafes  be 
'  revived,  yet  that  the  contingent  remainder^  if  once 
it  has  failed  for  want  of  the  exiftencc  of  the  preced- 
ing eftate  when  the  contingency  happened,.  Ihall  ne- 
ver after  arife.  As  if  there  be.  tenant  for  life  with 
contingent  rennainder  over;  tenant  for  life  makes  a 
feoffmeni  in  fee  upon  condition  i  (^)  if  the  contin- 
gency happens  before  the  condition  is  broken,  the 
remainder  is  dcftroyed,  notwithftanding  the  tenant 
for  Jife  afterwards  enters  for  condition  broken.  But, 
however,  if  the  tenant  for  life  enters  for  the  condi- 
tion broken  before  the  contingency  happens,  the 
contingent  remainder,  it  feems,  may  veil.  But  in 
.[^11  ]  that  cafe,  if  the  revcrfioner  enter  for  the  forfeiture, 
before  the  contingency  happens,  then  is  the  contin- 
gent remainder  deftroyed — Per  HoU  Chief  Juf- 
tlce.  (p) 

As  to  the  remainder's  vefting,  if  the  tenant  for  life 
enters  before  the  contingency  happens,  therie  is  a 
contrary  opinion  delivered  in  Bacoti's  Ahndgtncnz: 
(q)  where  it  is  Taid  the  contingent  remainder  (hall 
never  arife,  tho'  the  condition  be  broken,  and  a  re- 
entry made  before  the  contingency  happens;  becaufc 
the  feoffmcnf,  though  upon  condition,  was  a  for- 
feiture and  determinatlort  of  the  particular  eftate,  and 
the  recovery  does  not  purge  the   forfeiture.     This 

(«}  Supra,  p.  462.         {0)  Show.  Caf.  Pari.  151.  (/)  2  Saik^ 

577.     I  Ld.  Xzym.  314,  (q)  Bac.  Abridg.  v.  4.  p.  315. 

feems 
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feerris  to  have  l}e?Q  the  opinion  of  Chief  Baroi^  Gil* 
if€rt,  as  I  find  it  laid  down. in  the  fanie  words  \ft  hi^ 
manvfcript  treatifei  to  which  1  have  before  refer- 
red, (r)     He  cites  Caf.  in  ParL  151.     Buf  that  au- 
thority, does  not  feem  to  warrant  fo  aiuch,  as  it  doer 
not  put  the  cafe  of  a  r<?-cntry  befcre  the  contingency 
happens.     The  ground  of  ihc  opinbn  is  evidently 
this;  (j)  ihat  notwithftanding  the  re-en  try- of  tenant- 
for  life,  the  cfFedb  of  the  forfeiture  ftill  remains,  fo 
to  in  title  the  revcrlioncr  to  enter.     Now  it  may  be^ 
afkfd,  it  the  eftatc  ftiil  continues  forfeited,  how  can 
it  be  fuppofed  to  fubfift  any  more,  after  the  re-entry, 
than  immediately  after  the  feoffment  from  which  the 
forfeiture  commences?  And  where  then  is  there  a    [  rj^  ] 
parricular  eftate  in  the  one  cafe,  to  fupport  the  con- 
tingent  remainder  any  more  than  in  the  other  ? 

But  notwithftanding  this  reafoning,  it  fcems  upon 
ihe  whole,  that  Lord  Ch.  Juftice  Holt\  opinion  is 
agreeable  to  law :  for  both  Lord  Coke  and  Rolle  tell 
us,  thai  if  leffee  for  life  make  a  feoffment  upon  con- 
dition, and  afterwards  enter  for  breach  of  the  condi- 
tion, it  will  reduce  the  reverfion,  to  the  leffor,  and 
the  eftate  for  life  will  be  reftorcd  j  (/)  though  ftill 
fubjeft  to  the  entry  of  leffor  or  the  forfeiture  5  juft 
in  the  fame  manner  Indeed  as  where  the  forfeiture  is 
committed  by  acceptance  of  a  fine  (^c  from  a  ftran- 
gcr,  and  no  devefting  of  the  remainder,  or  alrera- 
tion  of  the  particular  eftate  occafioncd  thereby.  («) 
And  though  there  fccm  td  be  fome  errors  in  the  re- 

(r)  Supra,  p.  114.  W   Vide   i  Inft.  252.  a.         (/)   1    Inft. 

202.  b.     I   Roll.  Abr.  474,   P.  d.  pi.  4,  5.         («)  Vide  fupra, 
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ferenccs  by  Lord  Coke  and  Rolle  to  iHk  year  books* 
{x)  as  to  their  applicatioir  to  this  point,  yet  I  find 
two  cafes  in  the  year  books  (one  indeed  cited  by 
Lord  Coke)  where  that  point  is  laid  down  argiumd^ 
on  one  fide,  and  admitted  by  the  other  fide:  from 
whence  it  feems,  that  after  re  entry  for  condicioa 
broken,  the  lelTee  for  life  is  tenant  for  life  again,  as 
long  as  the  leflbr  does  not  enter  upon  him  for  the  for- 
feiture s  fo  that  if  the  contingency  happen  during 
that  interval,  the  contingent  remainder  may  well 
veft. 

(x)  39  Affif.  pL  15.    4  H«  6.  page  15.  h. 
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BEFORE  I  conclude  this  trad  of  contingent  re-   [  513.] 
mainders,  it  remains  for  me  to  notice  certain 
other  properties  belonging  to  thcm»  which  could 
i>ot  properly  be  brought  in,  under  any  of  the  fore- 
going general  heads.     Firft,  I  ftiall  obfcrvc,  that 
where  a  remainder  of  inheritance  is  limited  in  coniin^ 
ty  by  way  of  i^^  or  by  devije  \  the  inheritance  in  the 
mean  time,  if  not  otherwi/e  difpofcd  of,  remains  in 
the  grantor  and  his  heirs,  or  in  the  heirs  of  the  tefta* 
tor^  until  the  contingency  happens,  to  take  it  out  of 
them. 

Thus,'  where  one  made  a  feoffment  to  the  ufe  of 
(uch  perfon  and  perfons,  and  for  fuch  eftate  and  * 
eftates,  as  he  fhould  limit  and  appoint  by  his  lad 
will  in  writing,  {y)  One  of  the  refolutions  in  the 
cafe  was,  that  where  a  man  makes  a  feoffment  to 
the  ufe  of  his  Uft  wil]^  he  has  the  ufe  in  the  mean 
time. 

And  where  a  feoffment  was  made  to  the  ufe  of 
feoffor  for  his  Ufe,  (2)  and  afterwards  to  the  ufe  of 
fbch  tenants,  as  he  ihould  demife  any  part  of  the 
premifles  to  for  life  or  years  &f^.  and  afterwards  to 
the  ufe  of  the  performance  of  his  will,  and  to  the 
ufe  of  fuch  perfon  and  perfons,  to  whom  by  his  will  [  ^14  1 
he  fhould  devife  any  eftate  or  eftates  in  the  premifes; 
and  after  performance  of  his  will  to  the  ufe  of  feve* 

(jf)  Sir  Edward  Clcre'i  cafe,  6  Co.  Rep.  17.  b.        (x)  Lco- 
lUrd  Lovie's  cafe,  10  Co.  Rep.  7$.  85.  b. 
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ral  pcrfons  fucccQively  in  tail,  and  ultimately  to  the 
ufc  of  himfclf  and  his  heirs  for  ever,  (a)  The  Chitf 
Jiiftice  hfld,  nothing  veftcd  till  the  death  of  the 
feoffor,  becaufe  he  had  power  by  his  will  to  devifcr 
to  any  perfon,  be  it  in  fce-fimplc  if  he  pleafedj  from 
whence  it  followed,  that  in  the  mean  time  the  ufc  of 
the  fee  vcfted  in  himfclf. 

And  where,  upon  a  feoffment  by  B.  to  the  ufe  of 
himfclf  for  life,  {b)  remainder  to  the  ufc  of  J.  for 
life,  remainder  to  the  ufe  of  the  firft  ion  begotten  of 
the  body  of  J.  chat  fliould  have  heirs-male  of  his 
body,  and  to  his  heirs  in  perpetuum,  and  ia  def^iiJt 
of  fuch  iffue  of  his  body,  to  the  ufc  of  the  tirft 
daughter  of  J.  which  (hould  have  iffue  begotten  of 
her  body,  and  for  default  of  fuch  iffue,  remainder 
to  the  right  heirs  of  J.;  J.  levied  a  fine  before  he 
had  a  fon  that  had  iffue-male;  upon  which  the  herr 
of  B.  entered  for  the  forfeiture. 


Two  points  arofe  in  thiscafej  firft,  whether  the 
limitation  to  the  firft  fon  of  7-  who  (hould  have  any 
heirs-male  of  his  body  tfr.  was  a  contingent  eftate- 
Sdil  or  in  fee?  And  if  it  \yere  in  fee,  then  fccondly, 
as  it  was  contended  that  the  fubfequent  limitation  to 
the  right  heirs  of  J.  muft  in  that  cafe  be  contingent, 
t  5'S  ]  ("P^^  ^'^^  principle  that  no  fubfequent  limitation  i^ 
capable  of  vexing  after  a  contingent  fee  limited  be- 
fore) {e)  whether  the  fee  remained  in  the  feoffor  and 
his  heirs  in  the  mean  time,  fo  as  to  entitle  the  heir 

{/i)  Vfde  of  a  power  not  fufpendlDg  the  veiling  of  a  fubfnjiCBt 
limitarJ'.n,  fupra,  p.  ^^^.         (0)  Beck's  cafe,  alias  Burton  v.  Ni- 

cJk)U, 'Lu.   Rcf,   ^59* '*f3*   **5-   3*5'   34+'      ^^^-   ^^'  3^3' 
(f)  Viuc  iupra,  p.  12  1, 

'     <0 
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CO     enter  for  the  forfeiture  ?    Two  of  the  Judges 
Cccmed  to  incline  to  the  affirmative  opinion;  and  . 
Held,  that  in  cafe  of  a  leafe  for  life,  remainder  to  the 
right  heirs  of  J.S.  and  tenafnt  for  life,  makes  a  feoff- 
ment in  the  life- time  of  J.  S.  the  lelTor  might  enter  j 
rfiough  Croke  cited  a  cafe  to  the  contrary,  which  JV/- 
fV^rton  denied  to  be  law.     However,  the  court  after 
fcveral  arguments  decided  the  cafe  on  the  firft  point; 
(^)  and  agreed  that  the  limitation  to  the  firft  fon£?f. 
.of  7.  gave  fuch  firft  fon  only  an  cftate-tail;  and  con- 
sequently, that  the  fubfequent  remainder  to  the  right 
heirs  of  5'.  (^)  became  veftcd  in  him;  according  to 
the  general  rule  before  treared  of  in  this  elTiy,  and 
the  doftrinc  cftablifhed  in   the  cafe  of  Lodaington  v» 
Ktme^  that  a  remainder  to  a  perfon  in  ejfe^  (as  that  to 
the  heirs  of  J.  here  was,  it  being  a  remainder  in  i/w, 
as  he  took  a  preceding  life  eftate)  (/)  may  veft,  if 
the  preceding  contingent  remainder  be  not  in  feej 
and  therefore  the  court  came  to  no  rcfolution  as  to 
the  latter  point;  though  the  opinion  of  Hutton  and 
Telverton  feems  to  have  inclined  as  I  have  men- 
tioned. 

And  Holt^  Chief  Juftice,  in  the  cafe  of  Davies  v.  [  516  J 
Speedy  faid,  that  where  a  feoffment  is  made  to  the  ufe. 
of  y/.  in  tail,  remainder  to  the  ufe  of  the  righc  heirs 
of  T.  S.  (^)  who  is  then  living ;  the  fee-fimple  is  not 
in  abeyance,  nor  in  the  feoffees,  but  refults  to  the 
feoffor  and  remains  in  him,  till  the  contingency, 
{viz.)  the  death  of  T.  S.  happens. 

(ei)  And  infra,  556.  Do^e  *v.  Reafon.  (e)  Supra,  p.  30. 
(/)  Sapra,  p.  342.  and  Doe  v.  Holmes,  infra,p.  548.  (^)  Carth. 
Z6z4 

So 
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So  where  the  inheritance  is  devifcd  in  contingency, 
.  it  dcfcends,  if  not  otherwifc  difpofcd  of,    to  the  tcf- 
tator's  heir,  till  the  cdntingencvj  as  where -A  dc-^ 
vifcd  lands  tp  B.  his  heir,  {b)  for  life,  and  if  B.  (houM. 
die  without  iflue  living  at  his  death,  that  then  the 
fame  fliould  reniain  to  C.  in  fee  j  but  if   B.  Ihould 
have  iffue  living  at  his  death,  then  the  fee  Ihould  re- 
main to  the  right  heirs  of  5.;  it  was  refolved  that/?, 
took  an  eftare  for  life,  with  remainder  in  fee  in  con- 
tingency i  and  it  was  faid  by  IVyndham  and  Twi/Uen, 
and  agreed  by  the  other  Judges,  that  the  fee  defcend^ 
cd  to  B.  as  heir,    till  the  contingency    happened, 
though  not  fo  as  to  confound  his  eftate  for  life,  and 
was  not  in  abeyance;  that  in  relation  to  C.»  B.  took 
only  an  eftate  for  life;  but  in  the  mean  time,  by 
operation  of  law,  he  had  the  fee  in  fuch  fort,  as  that 
there  (hould  be  an  hiatus  to  let  in  the  contingency, 
when  it  happened.  (/)     And  that    in  Ar cherts  cafe, 
t  5'7  3   ^'^^"g'^  Robert  took  an  eftate  only  for  life  by  the  wi//, 
yet  by  operation  of  law  ^e  had  the  fee  alfo. 

So  in  the  above  cited  cafe  of  Purefoy  and  Rogers ^{1^ 
where  S.  devifcd  lands  to  his  wife  for  life,  and  if  it 
ihould  pleafe  God  to  blefs  her  with  a  fon,  and  A^ 
Ihould  call  that  fon  by  the  teftator's  chriftian  and  fir* 
name,  he  gave  the. inheritance  of  the  lands  to  him 
after  his  mother's  life,  and  if  he  died  before  he  caroc 
to  twenty-one,  then  the  tcftator  gave  the  inheritance 
of  his  lands  after  his  wife's  life  to  his  the  teftator's 
heirs  for  ever.     Before  any  fon  was  born  the  heir  of 

{h)  Raym.  28.  Plunkctt  v.  Holmes.  Supra,  p.  500.  (1)  i  R*^ 
66.  Vide  fapra,  p.  229.  466.  {k)  Purefoy  oi.  Rogers,  t  S*«*' 
dcrs  3  Jo.  and  vide  fupra,  466. 

the 
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the  teftator  conveyed  the  eftate  to  the  wife  and  her  fe* 
cond   hufband  by  hnt.Saunders  urged,    that  the 
.contingent  remainder  to  the  Ton  was  not  deftroyed, 
for  that  at  the  tiaie  of  the  fine,  the  heir  of  the  tefta- 
tor had  no  reverfion  or  eftate  in  him;  for  that  an 
eftate  for  life  was  dcvifcd  to  the  wife,  and  the  re* 
nnainder  in  fee  wasr  devifed  to  her  fon  upon  a  contin-^ 
gency ;  fo  that  until  it  could  be  known  whether  fuch 
contingency  would  happen  or  not,  the  revcrfion  muflf 
be  in  abeyance  and  not  in  the  heir;  and  then  his 
conveyance  gave  no  eftate  to  the  huft)and  and  wife, 
but  they  were  only  tenants  for  life  of  the  wife  as  be-r 
fore.     But  Hale^  Ch,  Juftice,  interrupted  him,   and 
faid  it  was  clear  that  the  reverfion  was  in  the  heir  of 
the  teftator  by  defcent,  and  not  in  abeyance  ^  and  ac- 
cordingly it  was  adjudged,  that  the  contingent  re-    [  518  ] 
mainder  was  deftroyed. 

Indeed  the  doflrine  of  the  defcent  of  the  fee  till 
the  contingency  happens,  feems  to  have  been  clearly 
admitted  in  both  the  above  cited  cafes  of  Forte/cue 
V,  Abbot,  and  fFood  v.  Ingerjole.  (/) 

So  where  A^  devifed  to  C  for  life,  {m)  and  in  cafe 
C  (hould  have  iflue-male,  then  to  fuch  iflue-male 
and  his  heirs  for  ever,  and  after  the  death  of  C,  in 
cafe  he  fliould  leave  no  iflue  male,  then  to  D.  in  fee. 
After  the  teftator*s  deceafe,  C,  before  he  had  any 
iffue,  fuffered  a  common  recovery  of  the  lands ;  it 
was  clearly  held,  that  thefe  remainders  after  the  death 
of  C.  were  contingent,  and  confcquently  barred  by 

(/)  Sapra,  370.  501.  («)  i  P.  W,  505.  Carter  v.  Bar- 
nardiftoD,  z  Bpo.  Caf.  Pari.  i. 
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the  recovery  of  C.bcfore  they  vcftcd  ;  and  then  the 
queftion  arofe,  whether  the  remainder  in  -fee  wa 
in  abeyance,  or  did  defccnd  to  the  teftator'^s  heir  at 
law  ? 

The  Matter  of  the  Rolls  confidered   tiic  fee  as  in 
abeyance.     He  ftrojigly  argued  againft  the  notion  of 
the  fee's  dcfcending  (in  that  cafe  atleaft)  to  the  heir 
"•  at  law  of  the  teftator,  till  the  contingency  happened; 
yet  admitted,   that  where  one  devifes  lands  co  A.  for 
life,  remainder  to  the  right  heirs  of  J.  S.-  iben  Jiv/Mg, 
[  519  ]    though  the  remainder  in  fee  is  in  abeyance,  yet  there 
is  a  poffibility  left  in  the  heir;. and  that  this  w^s  plain 
even  in  the  cafe  of  a  grant;   and  that  this  poffibilit/ 
fccmed  luch  ^n  intereft  as  intiUcd  the  donor  to  enter 
for  che  forfeiture  made  by  tenant  for  life:   for  tbit 
his  e(late  was  as  niuch  determined  as  it  would  have 
been  by  his  death ;  and  that  it  was  abfurd  that  a  te- 
nant for  life  by  an  ur.lawful  ad,  viz.  by  his  deftro/- 
ing  the  contingent  remainder,   Ihowld  gain  to  him- 
felf  an  indefeafible  fee-fimple;  that  it  was  like  the 
pofllbility  that  was  upon  a  grant  at  common  law  to 
a  man  and   the  heirs  of  his  body :  for  there  though 
the  grantor  had   no  rcverfion,  yet  he  might  eflfef 
when  the  grantee  died  wiihouc  iifue. 

But  upon  an  appeal  to  Lord  Chancellor  Parker,  k 
made  a  point  of  reprobating  and  exploding  that  no- 
tion; and  held,  that  nothing  but  necefijcy  could,  la 
any  cafe,  fupport  tlie  adirjiCion  c;f  it;  that  incrC 
could  be  no  other  reaionablc  pretence  for  it,  hu'  to 
preferve  the  rem.iT.  A'T  J  Hmt  !^.t-  fuid  .he  r^'n(^:-'V^ 
the  fee  to  be  in  ab:  vmhcc,  would  on  chc  tci::/..rv  rcr.wi 
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^o  the  deftniftioft  of  the  remainder;  that  it  was  held, 
^whcre  the  remainder-was  dcvifed  in  contingently,  the 
jcvcrfion  in  fee  defcended  to  the  heir  at  law  in   the 
mean  time;  and  that  whatfoever  eftate  was  not  dif- 
pofrd  of  by  the  teftator,  defcended  to  the  heir;  and    [  520  ^ 
he    fdid,  he  (hould  abide  by  that  opinion,  and  was 
very  clear  in  it.-^Thac  it  was  a  ftrangc  conftrudion 
to  take  pains,  by  a  ftrain  in  law,  to  place  a  remain- 
der in  nuhibus  or  in  aheyance^  on  purpofe  that  the  tef- 
tator's  intention  fiiould  be  wholly  fruftrated ;  and  that 
the  tenant  for  life  might  be  under  the  temptation  to 
difappoinc  the  will,   by  dcftroy^og  the  contingent  re- 
mainder by  a  recovery  or  fcoffiiient;  which  in  fuch 
cafe  muft  be  admitted  to  be   tortious  conveyances  j 
nay,  what  was  frill  more  exuracn^inary,  that  the  te- 
nant for  life  muft  be  rewarded  for  this  wrong;  and 
that  he  who  before  had  but  an  eftate  for  life,  Ihould 
gain  an  abfolu^e  and  indcfeafible  fee-fimplc;  and  this 
by   doing  a  wrongful  aft;  wliich   would   be  taking 
advantage  of  his,  own  wrong,  both  againft  law  and 
reafon. — That  upon  the  recovery  fufFcred   by  C,  he 
being  but  tenant  for  life,  the  co-heirs  of  the  teftator 
having  the  reverfion  in  fee  dejcended  to  them,  they 
h:id  a  right  of  entry  commencing  upon  fuch  forfei- 
ture of  C 

So  the  court  of  Common  Pleas,  upon  the  fame 
cafe  refer  ed  to  them  out  of  Chancery,  were  clear  as 
to  the  dtftrudion  of  the  contingent  remainders  by 
the  rev":ovv'ry  i'jiFered  by  C;  (»)  and  that  he  thereby 
gained  a  tortious  fee,  good  againft  all  perfons  but 

(»  Loddvng  on  v".  Kline,  i  Salk.  224.  i  Ld.  Raym.  209. 
Supra,  p.  342.  &  vide  i  BrO.  Cuf*  Pari,  i  j. 
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[521  ]  the  right  heirs  of  the  teftator;  which  was  admitting 
•  that  a  right  defcended  to  them. 

It  may  indeed  be  faid,  that  in  a  fubfequent  cafe 
Lord  Talbot  docs  not  feem  to  have  adverted  to  this 
point >  {0)  but  rather  to  have  accorded  with  the  doc- 
trine of  the  Mailer  of  the  Rolls,  in  Carter  r.  Bsr- 
nardijlon.     It  was  a  cafe  where  lands  were  dcvifed  to 
two  truftees,  and  the  furvivor  of  them,  and  the  bars 
x>?  {uch /urvivor  in  trufi  to  Jell.     And  upon  its  being 
objcded,  that  the  parties  could  not  make  a  good 
title,  becaufp  the  fee  was  not  in  the  truftees,  but 
was  limited  to  the  furvivor,  and  it  was  uncertain  who 
.   would  be  the  furvivor;  (/>)  his  Lordlhip  held,  that 
the  truftees  joining  in  a  fine  would  pafs  a  good  title 
to  the  purchafors  by  way  of  eftoppel:  that  here  the 
fee  was  in  abeyance;  and  it  was  certain  that  one  of 
thefe  two  truftees  muft  be  the  furvivor,  and  intified 
to  this,  future  intereft,  and  confequently   his  heirs 
would  be  barred  by  the  fine  of  their  anceftor.— And 
it  being  faid  by  the  counfel  that  the  heir  of  thcdc- 
vifor  would  join   in  the  conveyance;  his  Lordlhip 
faid,  that  the  heir's  joining  would  fupply  the  vfZnt 
of  proving  the  will,  but  that  in  every  other  rcfpcft 
it  would  be  void.     And  afterwards  he  ciicd  the  cafe 
of  Weal  V.  Lower ^  where  a  fine  was  adjudged  to  p«^ 
an  eftate  not  vefled,  by  way  of  eftoppel.  (y) 

r  C22  1  Now  upon  this  cafe  three  material  obfcrvations 
arife;  firft,  that  as  the  heir  at  law  agreed  to  join,  Ac 
queftion  rcfpefting  the  neceffity  of  his  concurrence 

(0)  Vick  V.  Edwardi,  3  P.  W.  372.         (/>)  Vide  Boil  ^ov* 
1  Co.  Lit.  191.  a.         (j)  Vide  infra,  p.  534. 
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was  not  debated  ^  fecoodly,  that  in  the  ciie  of  JFiat 

V.  Lowir^  the  fine  was  levied  by  the  remainder-man^ 

and  did  not  at  all  aflTed  the  pariioiiar  tftsUi  whereas 

in  the  principal  cafe  the  queftion  woold  have  beeny 

whether  the  fine  of  the  truftces  being  tenants  forlife» 

would  not  have  deftroyed  the  contingent  remaiihder 

in  fee  to  the  fur vi von  wd  thereupon  have  given  the 

heir  of  the  tcftator  a  right  of  entry  for  the  forfeiture^ 

agreeable  to  the  doftrine  held  in  the  above  cited  cafe 

of  Carter  v.  Bamardifteni  thirdly^  that  the  devife 

here  being  to  the  trufiees  in  truft  to  fell,  would  have 

carried,  in  the  very  nature  of  the  ttuft,  foch  an  eftate 

as  (hould  enable  the  truftees  to  perform  the  truft,  by 

difpofing  of  the  fee,  in  exclufion  of  the  heir  at  law  f 

fuppofing  the  devife  to  them  had  been  indefinite, 

without  any  words  of  limitation  at  all|  either  to  the 

furvivor  or  the  heirs,  i^c. 

The  fummary  authority  of  Vick  V.  EdwarJs^  has 

introduced  the  habit  of  confidering  a  devife  of  lands 

to  truftees  and  the  Jurvivor  of  tbem,  and  the  heirs  of 

Jucb  furvivor  in  truft  to  fell  t^c.  as  giving  fuqh  truf- ' 

tees  a  joint  eftace  for  life,  with  a  contingent  remainder 

in  fee  to  the  furvivor  of  them;  together  with  the   [  ^23  ] 

confequent  pradice  of  requiring  ^fine  from  them,  to 

bind  fuch  contingent  intereft  by  way  of  eftoppel. 

But  the  operation  of  fuch  a  devife^  in  giving  the 

truftces  only  an  eftate  for  life,  with  a  contingent  fee 

to  the  furvivor;  and  the  necelSty  for  a  fine  from 

them,  feems  at  leaft  problematical ;  confidering  the 

ftrong  ground  afforded  by  the  nature  of  the  truft, 

for  conftruing  the  fee  to  pafs  to  the  trufters  ahfoleOotf^ 

even  without  any  words  of  limitation;  according  lo 

Vql.  I.  Cf  g  Ihe 
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the  general  dodrine  of  the  foe's  paffing  by  an  inde- 
finite dcvifef  where  the  extent  and  execution  of  the 
trirft  reaches  the  wbBlefee\  as  that  for  a  falc  and  dif- 
pofition  of  the  lands  clearly  does. 

The  firft  words  alone/  it  feems,  would,  from  the 
nature  of  the  truft,   have  carried  the  fee  to  the  tnif- 
jcesj  the  latter. words  do  hot  give  it  from  them; 
which  indeed  would  have  been  an  exprefs  negative 
upon  the  conftruftive  operation  of  the  firft.     But 
their  efFeA  is.  included  in  that  of  a  dcvife  to  the  truf- 
cees  and  their  heirs ;  inafmuch  as  they  exprefsly  di- 
rcA  thtfee  to  the  fame  perfon  as  fuch  a  complete  li- 
mitacion,  would  ultimately  carry  it  to>  viz.  the  fur- 
vivor  of  the  eruftees.-    The  limitation  therefore  to 
the  furvivor  and  bii  beirs^  does  not  contradid  the 
conllruftion  of  a  joint  fee;  it  is  merely  deficient  in  ex- 
[  524  ]  preffion^  by  (lopping  fhort  of  the  intended  extent  j  as 
in  the  cafe  of  a  devifc,  without  any  words  of  limita- 
tion, though  not  fo  Jbort  as  that  docs.     And  why  is 
not  the  Icfs  deficiency  to  be  fupplied,  by  conftrui'lion 
on  the  nature  of  the  xruft  in  one  cafe,  as  well  as  the 
greater  in  the  other  ?     I  have  the  note  of  a  modern 
cafe,  where  even  in  a  devife  to  three  pcrfons  (not  as 
truftees  but  beneficial  devifees)  the  apparent  intent 
that  they  fliould  take  the  fee  jointly^  ruled  the  cod- 
ftru£tion  j  notwithftanding  the  fee  was  exprcfsly  li- 
mited only  to  the  furvivor;  it  was  a  devife,  to  three 
perfons,   to  have  and  to  hold  to  them  2i%  joint- tenants 
and  the  furvivors  and  furvivor  of  them  and  the  heirs 

and  ajjigns  of  fuch  furvivor  for  ever,  (r)     And  the 

« 

(r)  Goodcitle  1/.  (^aymao,  ia  K.  B.    Trin.  Term,  12  Geo.  5. 
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court  of  King's  Bench  held  ic  to  beajoiiit-tenaRcy  in 
fee. 

But  admitting  the  nature  of  the  truft,  were  not 
held  to  fup^ly  the  deficiency  of  the  words  of  limita- 
tion, and  carry  the  immediate  fee  to  the  trudees  by 
implication:  Still  that  truit,  at  lead,  imports  ^ power 
of  conveying  and  difpofing  of  the  fee  ah/dutefyy  to 
^ffeduare  the  declared  intent  and  direftion  of  the 
teftator,   for  making  the  fale  and  difpofing  of  the 
cftate,  which  was  the  fubjrft  of  the  truft;   and  then, 
the   purchaler  would  come  in  unrier  the  wily   in  ex- 
cIuHun  as  well  of  che  hrir  of  the  teftator,  as  of  the    [  ^25  1 
heir  of  the  furviving  truftee. 

And  fuppofing  fuch  a  devife  made,  not  to  truftees 
hut  to  beneficial  devifees  \  and  that  the  limitation  in- 
difputably  gave  them  a  joint  ejlate  for  life^  with  a 
contingent  remainder  in  fee  to  ihtjurvivor^  fufpend- 
cd  till  fuch  furvivor  became  afcer.ained,  oy  the  death 
of  his  co-dcvifees ;  even  in  that  cafe,  the  concur- 
rence of  the  heir  at  law  would,  it  (hould  fcem,  pre- 
clude the  occajion  o{2ifine.  For  the  heir's  joining  in 
A.  conveyance  with  the  feveral  devifees  then  feifed  of 
the  particular  t^^Litfuppor  ting  fuch  contingent  remainder^ 
wouldLPUxgCJhat  particular  eftate,  deftroy  the  re- 
rna^nder,  and  complete  the  title  by  pafling  the  fee 
from  the  heir  at  law  to  the  purchafer.  (j) 

I  Upon  the  whole,  therefore,  the  opinion  in  the  cafe 
of  Vick  V.  Edwardsy  does  not  appear  to  have  been 
the  fubjefb  of  fufficient  confideration,  to  be  relied  on 

(i)  Vide  Purcfoy  v,  Rogcrt,  fopra,  p;  517. 
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as  an<authority  againft  the  doflnnc,  relative  to  the 
dejcent  of  the  inheritance  to  the  teftator's  heir;  which 
appears  to  have  been  fo  direftly  and  fully  eftablifhed, 
by  the  feveral  cafes  I  have  examined  in  regard  to  itj 
and  is  confirmed  by  other  cafes  cited  in  the  fequel  of 
this  eflay.  (/) 

[  5*^  ]  '^^  difpute  the  defcent  of  the  inheritance  to  the 
heir  at  law  of  the  teftator,  in  (he  cafe  of  a  contingent 
remainder  created  by  will ;  would  be  facriRcing  the 
authority  of  a  feries  of  cafes,  wherein  that  point  has 
been  folemnly  decided  and  repeatedly  recognifed  af- 
ter the  matured  difcufTion  ;  to  the  occafional  opinion 
of  Lord  Talht  in  yick  v.  Edwards,  where  that  point 
,'  was  not  debated,  nor  the ///r^ff  fubjeft  ofdeciGon; 
and  the  arguments  of  the  M after  of  the  Rolls  in 
Carter  v.  Barnardijloriy  whofc  opinion  was  over- ruled 
on  the  appeal  to  the  Chancellor  in  the  fame  cafe, 
and  by  the  court  of  King's  Bench  in  Loddingtan  and 
Kime. 

I  have  hitherto  confined  my  obfervations  on  the 
doArine  of  the  continuance  of  the  inheritance  in  the 
grantor  and  his  heirs,  to  cafes  of  conveyances  by  way 
of  Mfe,  and  difpofitions  by  will.  For  different  opi- 
nions have  prevailed  in  rtrfpe<;l  (o  its  admiflion  in 
conveyances  at  common  law. 

Sonac  have  held,  that  in  cafe  of  a  leafc  for  life,  re- 
mainder to  the  right  heirs  of  J.  S.  then  living,  no 
eftate  at  alt  remains  in  the  grantor;  and  that  he  can- 
not enter  for  the  forfeiture,  in  cafe  of  a  feoflfment  of 

(/)  Vide  infra,  vol.  2.  p.  390.  ct  fcq. 
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Wic  tenant  for  life;  whilft  others,  though  difincllncd 

to  adaiic  that  any  eflace  remains  in  the  grantor  in  fuch    [  527  ] 

ca{e9  (till  allow  him  a  right  of  entry  for  the  forfeiture^ 

upon  a  feo^oient  by  the  tenant  for  life ;  no  lets  than 

on  the  dctcrnnination  of  his  cftatc  by  death,  before 

the  contingency  happens.  Thefe  opinions  are  founded 

on  an  aflfunnpcion,  that  the  remainder  tnuji.pa/s  out  of 

the  donor ^  («)  at  the  time  of  the  livery ;  and  confe* 

quently  that  no  eftate  (ball  remain  in  him  after  fuch 

livery ;  and  therefore  in  the  cafe  of  a  leafe  to  on^  for 

life,  remainder  to  the  right  heirs  of  J.  S. ;  the  re* 

mainder,  they  tell  usj  is  in  abeyance^  or  in  nuhibus^  or 

in  gremio  legisl  though  by  way  of  fome  fort  of  com^ 

promife  between  common  fenfe,  and  the  fuppofuion 

of  an  eilate  pafTing  out  of  a  man,  where  there  is  no 

perfon  in  rerum  natura,  no  objed  befides  bard  and 

hardly  intelligible  words  for  the  reception  of  it,  at  the 

time  of  the  livery ;  they  are  compelled  to  admit  fuch 

a  fpecies  of  intercft  to  remain  Jn  the  grantor,  as  upon 

the  determination  of  the  eftate  before  the  contingent 

remainder  can  take  place,  intitles  the  grantor  or  his 

heirs  to  enter  and  re-afTume  the  eftate. 

Thus  in  cafe  of  a  leafe  for  life  or  in  tall,  remainder 
to  the  right  heirs  of  J.  S.  {x)  if  tenant  for  life  dies,  or 
tenant  in  tail  dies  without  iflfue  living  J.  S*  it  i^  laid 
down,  that  as  the  heirs  of  J.  S.  can  never  takcj^^here- 
fore  the  donor  (hall  have  the  land  again.  What  is 
this,  in  eflfeA,  but  admitting,  that  no  more  actually  r  ^^g  - 
paflfed  out  of  the  grantor,  than  the  eftate  tq  the  tenant 

(»)  ViJe  Plowd.  25,  a9»  35,  $54,  556,  563.  Co.  Lit.  34a,  b. 
J  P.  W.  515,  516.         (at).^  Roll.  Abr*4i8.  pi.  1,  a. 
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for  life  or  in  tail,  until  and  unlefs  J.  S.  xlicd   beibi^ 
the  eftate  of  fuch  tenant  determined  ? 

But  ftill,  fomc  denied  the  right  of  entry  of  the  do- 
nor for  a  forfeiture  of  the  tenant  for  lifej  as  in  the 
cafe  put  by  Croke\n  Beckys  cafe,  Lit.  Rep.  i6o.  ^irhilft 
others  held  a  contrary  doftrine ;  agreeable  to  the 
opinion  of  Telverton  and  Hutton  in  their  arguments 
on  the  fame  cafe ;  and  that  of  the  Mafter  pf  the  RolU 
in'^Carter  v.  Barnardijion  above  noticed,  (y) 

Now,  without  entering  into  the  grounds  of  cUC- 
tinftion  between  the  det<;rm:in^tion  of  the  eftate  for 
life  hy  forfeiture^  and  by  death  of  tenant, for  life;  it 
mud  be  an  objed  of  no  fmall  curiofity,  to  underftandji 
bow  a  remainder  Z2sipafs  from  a  donor  until  there 
cxifts  fome  donee  to  receive  it  of  him  j  if  it  pafles  at 
ally  the  concluiibn  rather  fcems  to  be,  it  pafles  to 
fonuhody  ;  and  whild  it  does  not  pafs  to  at^  body^  one 
might  fuppofc  it  does  not  pafs  at  all.     AncJ^  however 
profound  a  folution  of  this  difficulty,  may  be  dif* 
coverable  by  adepts  in  legal  lore,  under  the  expref*- 
fioris   •*  in  abeyance^*    "  in  nuiiius"  or  **  in  gremio 
legisy^  I  cannQt  but  think  it  a  more  arduous  under- 
[  S^9  1    ^^J^^^fir^^  4CCQunt  for  the  operation  of  a  feoffment  or 
conveyance,  in  annihilating  an  eftate  of  inheritancei 
or  transferring  it  to  the  clouds,  and  afterwards  regene- 
rating or  recalling  it  at  the  beck  of  fome  contingent 
event;  than  to  reconcile  to  the  principles,  as  wc|l  of 
common  law  as  of  common  fenfe,  ^fu/penjion  of  the 
complete  or  abfolute  operation  of  fuch  feoffment  or 

{y)  Supra,  51?. 

^  con- 
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conveyance;  in  regard   tx> 'the  inberitance,   till  the 
intended  channel  for  the  reception  af/ucb  inheritance 
comes  into  exiftence ;  in  any  cafe  at  leaft,  where  a 
prclent  eftate  of  freehold  pafles  in  the  mean  time,  as 
the  immediate  and  initiate  ftibjedl  of  the  operation  of 
fuch  conveyance.  •   The  doftrine  of  edates  to  be  en-' 
larged  ^pon  condition,  may  be  referred  to  for  fuch'  a 
principle,  as  no  new  thing  in  our  law  i  and  the  (everal 
cafes  cited,  by  Lord  CiP^if  (2)  againft  the  opinion  of 
the  fee-(imple  pafling- before  the  condition  performed, 
in  cafe  of  a  feoffment  to  one  for  years,  upon  toadicioD 
to  have  an  eftate  of  freehold  or  inheritance  on   pay- 
ment of  a  certain  fam,  (sfc.  (hew,  that  there  was  no 
fuch  universally  allowed -abfurdky,  \n  the  texture  of 
our  common  law,  as  to  pre^^ent  th*  inheritance  con- 
tinuing in  the  grantor,   where  there  was  no  paflage 
for  its  tranfition,  open  at  the  time  of  the  livery. 

Indeed,  Hales  Juftice,  in  the  cafe  of  Coltbirft  r. 
Bejujhint  utterly  denied  what  had  been  alledged,  (a)  [  rjo  ' 
that  the  remainder  ought  to  pa/s  out  of  the  lejfor  at  the 
time  ol  iht  feoffment  \  and  put  feveral  appofite  cafes, 
to  prove  that  at  common  law,  a  freehold,  by  agree- 
ment had  upon  the  livery,  might  be  transferred  from  • 
one  to  another,  by  matter  exfoftfailo,  without  pafling 
out  of  the  donor  at  the  time  of  the  livery.  And  Brooke^ 
I  obferve,  ftates  a  cafe  direftly  to  this  point ;  •  ^)  viz. 
A,  makes  a  leafe  for  life  on  condition  that  if  the  leffec 
has  iflue  in  his  life  the  land  (hall  remain  to  fV.  in  fee; 
A.  recovers  againft  the  le(ree  by  writ  of  wafte,  and 
has  execution,  'leflee  has  ifTue  and  dies.     No.  adtion 

{%)  Vide  Co.  Lit.  216.  a.  217,  218.  a.         {a)  Plowd.  31.  a. 
{h)  Brook.  Read,  on  Star.  Lim.  84. 
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c{  /MMeJoM  accrue^  to  ff^.  i  becaufc  the  fee  r/nmsiud 
jo  if.  until  Icflee  had  iflue,  aod  then  the  recovery  de^ 
/eated  the  .firft  liipitation^ 

U  may  be  proper  to  caution  the  reader^  agaioft 
confounding  this  laft  cited  cafe,  with  the  inftaoceB 
of  linfiitations  over  on  conditions  to  defeat  the  particu- 
lar eftate ;  (r)  for,  here  the  word  r^m^i/ir  applies,  as 
to  the  foJfeffioHi  to  the  expiration  of  the  leflee's  eftate 
for  life,  and  means  a  commencement  only  in  initreft 
upon  h^s  havipg  i0ue  19  A.\  life-time. 

Giliert  in  the  manufcript  treati(e  before  referred  to, 
(ji)  after  ftating  the  cafe  of  a  leafe  for  life,  remainder 
to  the  right  heirs  of  J.  S^  then  living,  and  adopting 
[  53'  3   ^^  pofition  of  the  remainder's  bf:ing  in  abeyance,  . 
that  is^  as  he  f^ys,  in  no  pcrfon  but  in  nubibus^  becaufc 
the  donor  has  limited  it  out  of  him,  and  all  remain* 
ders  mufl  pa(B  out  of  him  at  the  time  of  the  limita- 
tion I  obferves,  it  may  be  objedted,  that  then   fuch 
remainders  ought  to  efcheat  to  the  lord  ;  as  well  as 
where  his  tenant  dies  without  heirs;  for  they  aftually 
pafied  out  of  the  tenant ;  and  though  they  could  not 
veft  in  the  perfons  intended ;  yet  it  was  not  reafon- 
.    able  they  fliould  return  to  the  ff^offbr,  againft  his  own 
grant,  and  when  he  had  by  his  own  ad  parted  with, 
and  given  them  away;  but  the  lord  ought  rather  to 
havjs  them  by  efcheat.     In  anfwer  to  which  obgeftion, 
he  fays,  it  is  to  be  obferved,  that  the  reafon  of  the 
efcheat  is  the  death  of  the  tenant  without  heirs,  and 
that  fo  arc  the  words  of  the  ^r^r^/^^ ;  (/)  but  nothing 

(f)  Vide  fupra,  p,  392.      {d)  Supra,  p.       (r)  FUz.  N.  B,  144. 
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^'Ciied  in  J.  S'.  or  his  heirs,  and  therefore,  the  lord 
:ovld  haye  no  cfchcat  as  from  them.  And  as  to  the 
«C5ffor,  he  or  his  heirs  were  ftlll  in  ejfe^  and  fince  the 
^r^ntee  could  not  take  the  remainder,  and  no  other 
pcrfon  had  a  right  to  claim  it\  it  muft  return  back 
a^ain,  zxid  fettle  in  the  feoffor ,  as  if  no  difpofttion  had 
been  made. 

Now  what  does  fuch  anfwer,  to  the  obje&ion» 
plainly  amount  to^  more  or  lefs^  than,  that  the  feoffor 
a^nd  his  heirs,  ftill  continued  tenants  to  the  lordi  ht^    [  532  ] 
cau(e  neither  the  grantee  nor  any  other  perfon  in  the 
^v^orld,  having  acquired  any  right  under  the  limitation 
of  the  remainder^  it  was  a^  much  out  of  the  cafe,  and 
the  feoiFor  and  his  heirs  as  fully  intitled,  as  if  it  had 
nruer  been  made  ?  To  whom  then,  could  it  ever  have 
pafled  out  of  the  grantor?  And/r^«^  whom  could  it 
ever  return  to  him  ?  Where  is  the  fenfe,  in  faying, 
a  remainder  muft  pafs  out  of  th^  grantor,  in  a  cafe 
^hcre  you  deny  it  tvtr  faffed  at  all  to  the^rj»/^^  or 
any  body  elfe?  Or  that  livery  muft  have  its  immediate 
operation^  in  a  cafe  where  it  is  admitted  to  have  left 
the  eflate  in  the  fame  plight  exaSlly  as  if  it  had  never 
been  made  at  all  ?  Would  there  not  be  better  fenfe  in 
confidering  the  difpofttion  itfelf  in  all  thefe  cafes,  as 
put  infufpence^  till  the  event  or  contingency  referred 
cp,  diccides  its  effeA  ?  What  is  there  to  move  the  fub- 
fitting  eftate  in  the  lands /r^m  the  grantor,  before  the 
alienation  of  it  takes  effeS  ?  That  alienation^  may  in- 
deed reft  in  abeyance  or  expedation,  till  the  contin« 
gency  or  future  event  gives  it  operation.    And  it  is 
tbat^  rather  than  the  refpited  inheritance,  to  which, 
during  its  niere  potential  undecided  operation,  the 
I  allufion 
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allufion  of— caput  inter  nubila  coftJit.^^fcctns  moftip 
plicablc.  (/) 

[  533  ]        In  fhort,  to  bring  this  doflrine  to  the  tcft  of  ami 
mon  reafon,  we  may  ftarc  it  thus:  A  man  makes  I 
difpoficion  of  a  remainder  or  future  intereft,  which  is 
to  take  no  effeS  at  all  until  a  future  event  or  contin' 
gency  happens;  it  is  admitted  that  no  intcrctt pajis 
by  foch  adifpofition  to  any  body^  before  the  event  re- 
ferred t6  takes  place.     Theqtieftidn  is>  whit  be* 
comes  of  the  intermediate  reverfionary  intcreli,  frtm, 
the  time  of  the  making  fuch/f^/«r^  difpofition  until  it 
takes  effeS?  It  was  in  the  grantor  or  teftator  at  thd 
time  of  making  fach  difpofition  ;  it  is  confeffedly  DOf 
included  in  it.     The  natural  conclufion  fcems  to  be, 
'    that  it  remains  where  it  was,  viz.  in  the  grantor  Of 
the  teftator  and  his  htrirs,  for  want  of  being  departed 
with   to  any  body  e!fe.  —When  the  future  difpofitioD 
takes  efFecl,  then  the  revcrfionary  or  future  inrereft 
pafles  purfuant  to  the  terms  of  it;  but  if  fuch  future 
difpofition  fails  of  cfFeft,  either  by  reafon  of  the  de- 
termination of  the  particular  eftate,  failure  of  the  con- 
tingency or  otherwife;  what  is  there  then,  to  draw 
the  eftate  which  was  the  intended  fubjeft  of  it,  out 
of  the  grantor  or  his  heiris,  or  the  heirs  of  the  teftator? 
Or  who  can  derive  title  to  an  eftate,  under  ^pro/jpeBhe 
difpofition,  which  confcffcdly  never  takes  any  cSe& 
at  all  > 

r  ^?4  1        Another  obfervarion  is,  (g)  that  a  contingent  re- 
mainder of  inheritance  is  tranfmiflible  to  the  heirs  w 

.  (/)  Vide  Co.  Lit  34a.  b.      (^)  Wcalc  aixd  Lower.  Pollcxf.  Sf. 
2  the 
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Akc  perfonto  whom  it  is  limited^  if  fuch  perfon  chance 
to  die  before  the  contingency  happens.  This  appears 
%B  well  in  the  above  cited  cafe  qf  Fi^k  v.  Edwards^  as 
id  chat  o(  IFiale  and  Lower  AsLttd  in  the  next  page. 

The  fame  law,  it  feems,  holds  with  refpeft  to  future 
vfes,  (i)  as  where  yl.  fcifcd  of  the  manor  of  5.  cove- 
nanted with  another,  that  when   J,  S.  (hould  infeofF 
him  of  the  manor  of  D.  that  he  would  (land  feifed  of 
the  manor  of  S.  to  the  ufe  of  the  covenantee  an4 
b^s  heirs.     The   covenantee  died,  J.  S.   enfeoffed 
the    covenantor,   and   the  heir  of  the   covenantee 
was  adjudged  to  be  in,  in  courfe  and  nature  of  a 
defcent.  (i)     And  in  general  it  feems,  that  contin-^ 
geni  interefts  pafs  to  the  real  or  pcrfonal  reprefenta- 
cives,  according  to  the  nature  of  fuch  interefts,  as 
well  as  vejied  interefts,  fo  as  to  entitle  fuch  repre- 
ieiatatives  to  them  when  the  contingencies  happen. 

But  fome  cafes  may  arife,  where  the  exigence  of  the 
dcvifee,  &?r.  of  the  contingent  intereft,  at  fome  par^ 
ticular  time,  may  by  implication  enter  and  make  part 
of,  the  contingency  itftlf,  upon  which  fuch  intereft  r  r-^^  1 
is  intended  to  take  effeft.  As  in  a  modern  cafe  of 
a  fettlement  of  the  wife's  lands,  {k)  on  herfclf  for  life, 
remainder  to  her  hufl^and  for  life  if  any  iffue  of  the 
marriage  (hpuld  fo  long  live,  remainder  to  all  the 
children  in  fee;  and  if  fhe died  without  iffue,  or  fuch 
iffue  died  under  twenty-one,  then  as  to  one  moiety  to 
the  huft)and  in  fee.     The  court  of  King's  Bench  held,. 

[h)  1  Rep.  99.  a.  Wood's  cafe  there  cited.  (/)  Vide  Gurnel 
V.Wood.  Vin.  v,  8.  p.  112.  ca.  38.  i  Vezcy,  47.  237.  ^nd  vide 
Wilfon  V.  Bayly,  5  Bro.  Caf.  Pari.  388.  Infra,  vol.  a.  (i)  Moor, 
houfe  V,  Wainhoufe,  1  Black.  Rep.  638. 

chat 


4^0  Osber  Properties  of 

that  upon  all  the  circumftances  of  the  cale>  the  con^ 
tingency  on  which  the  hufband^s  eftate  in  fee  was  Cd 
arife^  was  that  of  his  furviving  (viz.  livifig  at  tha 
death  of)  his  wife,  and  that  as  he  died  fir(l»  thecon^ 
tingency  never  arofe. 

We  arc  to  remember,  however,  (/)  that  a  cootin- 
gent  remainder  may,  before  it  vefts,  be  pafled  by  fine 
by  way  of  eftoppel,  fo  as  to  bind  the  iotereft  which 
Ihall  afterwards  accrue   by  the  contingency.     Ai 
where  J.  made  a  feoffment  to  the  ufe  of  him/cJf  fer 
life,    and    after  the  death  of  himfelf  and  M  h\% 
wife,  to  the  ufe  of  B.  (hrs  elded  fon)   for  life,  (m) 
and  after  the  death  of  J.  M.  and   fi.,  to  the  oft 
of  B.  and  the  heirs*male  of  his  body,  and  for  default 
of  fuch  iflbe,  to  the  ufe  of  the  heirs  of  B.i  B.bzd 
iflue  a  daughter,  and  then  by  fine  and  indenture 
granted  to  D.  for  500  years,  to  commence  after  the 
death  of  J.  $  B.  died,  M.  died,  A.  furvived  1  it  wai 
held  that  the  eftate  limited  to  B.  (n)  was  a  contingent 
remainder ;  for  the  particular  eftate  was  only  for  the 
[  53^  ]   ^'^^  ^^  ^*  whereas  5.*s  eftate  was  not  to  commeflce 
till  after  the  death  of  /f.  and  M.,  and  though  5.  Iw^^ 
the  fine  for  500  years  and  died,  before  the  connV 
gency  happened  j  yet  his  heir  afterwards,  when  the 
contingency  happened,  was  bound  by  the  fine,  and 
the  leafe  for  500  years  to  JD.  took  place  j  for  it  wis 
agreed  that  the  contingent  remainder  defcended  to 
his  heir  5  and  though  the  fine  operated  at  firft  by  con- 
clufion,  and  paffed  no  intereft,  yet  the  eftoppel  ftouM 

(/)  Moor  554.  pi.  750.         («)  PoHcji.  54.  Wcalc  and  i<^w»'' 
(«)  Vide  fupra,  p.  448. 

bind 
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Ind  the  heir ;  that  upon  the  contingency  the  eftate 
►y  cftoppcl  became  an  cftatc  in  intcreft,  of  the  fame 
ffefk  as  if  the  contingency  had  happened  before  the 
inc  was  levied ;  that  if  the  fine  had  been  in  fee,  it 
urould  have  barred  the  heir,  and  operated  to  the  be-^ 
nefit  of  the  pofTeflTion,  as  the  fine  of  a  dilTeifee  to  a 
Rranger ;  but  being  only  for  years,  the  fee  was  vefted, 
and  the  term  good,  being  drawn  oiil  of  the  fee. 

The  fame  point,  as  I  have  already  obfcrved,  was 
eftablifhed  in  the  cafe  of   f^ick  v.  Edwards^  though 
Lord  Talbot  did  not  fcem  to  advert  to  the  circum- 
ftance,  of  the  fine's  being  levied  by  the  perfon  who 
had  the  particular  eftate  for  life,   as  well  as  the  con- 
tingent remainder;  and  confcquently  dcftroying  that 
contingent  remainder,  inftead  of  merely  palling  it  by 
cftoppel.  {0)     But  for  the  reafons  I  have  above  no- 
ticed, the  heir  appears  in  that  cafe  to  have  been  ex- 
cluded at  all  events. 

That  a  contingent  remainder  cannot  be  pafTed  or    [  537  1 
transferred,  by  a  conveyance  at  law,  before  the  con- 
tingency happens,  othcrwifc  than  by  way  of  eftoppel 
by  fine  (/>)  (or  by  a  common  recovery,  wherein  the 
perfon  intitled  to  the  contingent  eftate  comes  in  as 
vouchee,  agreeable  to  the  opinion  delivered  by  the 
court  in  Pells  v.  Brown*s  cafe,  though  Mr.  Piggot 
makes  a  qu^re  upon  it)  appears  by  the  above  cited 
cafes  of  fyeale  v.  Lower ^  and  yick  v.  Edwards.     But 
contingent  eftates  it  feems  are  aflignable  in  equity  as  I 
(hall  (hew  hereafter,  (y) 

(0)  Supra»  p.  52Z.         (/)   2  Cro.  ^92.  And  vide  Pigg.  Com. 
Recov.  132.         (f )  Vide  Wright  v.  Wright,  infra,  toL  2. 

And 
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And  contingent  eftatcs,  appear  formerly  to  ha^ 
been  held,  not  devifablc  by  the  perfon  intitled  then 
whilft  they  remained  contingent,  as  in  the  cafe 
Bijhop  V,  Fountain:  (r)  where  Aj  devifcd  land  ro 
cruftee  and  his  heirs,  in  truft  in  the  firft  place  ft 
paynnent  of  debts,  then  to  pay  an  annuity  to  his  (1 
teftator's)  natural  daughter  M,  for  life,  and  if  (he 
had  any  children,  to  convey  fucceffively  to  thofc  cM- 
.  dren,  and  for  want  of  fuch  iflfue,  or  if  fuch  ifluc  died 
i»ithout  iflue,  iHen  to  be  conveyed  to  C  and  his  heirsi 
and  the  teftator  gave  C.  an  annuity  till  fuch  eftate 
Ihould  conne  to  him,  and  if  be  claimed  at^  tbtng  dHring 
the  life  ofM.  or  any  of  ber  ijfue^  tben  he  'ivas  to  he  ex- 
cluded having  any  thing  out  of  the  eft  ate. 

r  ^  jg  ]       C  died,  leaving  a  fon  7.,  who  during  the  lifetims 
of  Af.  devifcd  the  lands  and  died.    M,  afterwards  died 
without  ifluc.     The  heir  of  the  truftee   thereupon 
conveyed  the  lands  to  the  heirs  of  C;    upon  which 
the  devifee  of  J.  brought  a  bill  to  have  the  lands  con- 
vcytrd  to  him,  fuppofing  an  equitable  eftatc  10  Aavc 
been  vefted  in  C,  and  confequently  that  it  was  well 
devifcd  by  J.  the  fon  and  heir  of  C     But  it  was  rc- 
folvcd,  it  leems,  by  the  Lord  Keeper,  with  the  affff- 
ance  of  Ch.  Juflice  ^rehy  and  Baron  Powell^  after 
many  arguments,  that  J.  had  no  cftate  devifeable^  but 
a  mere  poflibility  during  the  life  of  M.  or  any  of  bf 
iflue ;  and  fo  the  dcvife  by  him  was  void,  and  the 
lands  well  conveyed  to  the  heirs  of  C. 

The  reafons  upon  which  the  eftate  devifed  to  u 
was  held  a  mere  poflibility,  during  the  life  of  M.  ^ 

(r)  Biibop  'u.  Fountain.  3  Lev.  ^'slj, 

any 
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my  of  her  iflue,  are  not  ftated  or  mentioned ;  but 

f>robably  this  rcfolution  wis  grounded  on  the  claufe', 

OTFtiich  excluded  C.  from  having  any  thing  out  of  the 

eftate>    if  he  claimed  any  thing  during  the  life-time 

Off  M.  or  any  of  her  \ff\yc ;  which  claufe  podibly  was 

Confidered^  as  rendering  the  devife  to  C.  dependent 

tipon  the  condition  of  his   not  claiming  during  the 

life  of  Af.  or  any  of  her  iflue,  and  confcquently,  con-- 

iingent  until  that  condition  was  performed ;  which 

could  not  be  in  his  life -time  before  the  dcceafe  of  M. 

iTvithout  iflue. 

Unlefs  we  recur  to  fome  reafon  of  this  nature,  for  [  539  J 
fufpending  the  cffeft  of  the  devife  to  C.  in  that  cafe, 
it  (hould  fcem,  that  he  would  have  taken  ih^jquiSable 
remainder  in  fee,  expeftant  on  the  deccafe  of  M.  and 
the  failure  of  iflue  of  her  body;  which  would  have 
been  a  vefted  efl^ate,  and  clearly  dcvifcable.  (j) 

So  in  the  cafe  of  Ives  v.  Legge  hereafter  more  par- 
ttcularly  dated,  according  to  a  manufcript  note  which 
I  have  been  furniflied  with,  (/)  Lord  Hardwicke  fiid, 
that  in  order  to  make  the  devife  by  fV.  L.  good,  it 
muft  be  a  vejied  remainder. 

But  we  are  to  obferve,  that  the  opinion  of  contin- 
gent remainders  not  being  devifcable,  feems  to  have 
arifen  from  too  narrow  a  c6nftru6tion  of  the  word 
^^  having''  in  the  ftatute  of  Wills,  by  underftanding 
that  word  as  ^^  Jeijed  of,''*  as  well  as  from  the  ufual 
form  of  pkading,  that  the  tcftator  died  feijed  of,  &c. ; 

(/)  Vide  9  Co.  Rep.  127.  Sunday's  cafe,  and  2  Vez.  610. 
Soothby  V,  Sconehoufe.         (/)  Vide  infra,  p.  554. 

which 
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which  predicameoc  not  being  applicable  to  eftsites» 
before  they  are  vetted,  would,  if  requifitc  to  the 
power  of  tettamentary  difpofition,  have  ranked  thcm» 
in  that  refped,  with  eftates  not  acquired  till  after 
.  the  time  of  chc  will-  And  therefore  we  find  that  con- 
tingent incerefts  of  chattel,  or  perfonal  interefts,  were 
[  540]  allowed  to  pafs  by  tettamentary  difpofitions,  though 
inherit-able  interetts  were  not  fo. 

But  modern  decifions,  have  extended  the  fame 
power  of  tettamentary  difpofition  to  contingent  aod 
executory  dejcendihle  inceretts,  by  conlidering  the  word 
*'  having  *'  in  che  ttatute  of  Wills,  as  equivalent  to 
having  an  interest  in. 

Thus  where  7.  S.  being  tenant  for  life,  («)  remain- 
der to  his  firtt  fon  ^c.  in  tail  male,  he,  with  his  firft 
fon  7.  conveyed  the  lands  by  bargain  and  fale  inrol- 
led,  to  an  intended  tenant  to  thepr^np^,  for  fuficr- 
ing  a  common  recovery,  which  was  to  enure  to  the 
ufe  of  7*  ^*  the  father,  for  life,  remainder  to  the  ufe 
of  7.  the  ion  in  fee.  Afterwards,  and  before  the  re- 
turn of  the  writ  of  entry,  7*  ^^  fo"»  made  his  will, 
and  thereby  devifed  all  his  freehold  and  other  ejtatei^ 
whereof  he  or  any  perfon  or  perfons  in  Sruft  for  him,  were 
/eifed  or  pojejed,  either  in  rever^on,  remitinder  or  ex- 
peSancy,  and  all  his  ejlate^  right,  title  and  inter^ 
therein,  to  his  father  in  fee.  And  he  died  the  day 
after  the  return  of  the  writ  of  feijin,  without  altering 
or  re^publiihing  his  will.  And,  upon  a  queftion  re- 
ferred from  Chancery  to  the  Court  of  King's  Beocb, 

{u]  Selwyn  v.  Selwyn,  2  Bar.  1131.    2  Black.  Rtp.  951. 

Whether 
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Whether  the  hereditaments  comprifcd  in  i\it  bairgam 
and  fa]e  pafled  by  the  fon's  will  1  which  turned  on  C  54^  } 
two  points,  Firft^  Whether  at  the  date  of  the  will 
he  had  any  ufe  eftate  or  intereft  in  the  prenfiifes  to 
devife^  fecondly^  if  he  had,  whether  the  fubfequent 
recovery  was  a  revocation;  the  court  of  King's  Bench 
certified  their  opinion,  that  the  hereditaments  com-' 
prifed  in  the  bargain  and  fale  pafied  by.  the  will 
o(  % 

The  repof  ter  lays,  that  in  the  couffe  of  the  argu- 
ments in  the  above  cafe,  the  court  repeatedly  exprcf- 
fed  their  approbation  of  the  cafe  of  Sir  John.  Fmtirs 
znd  Sir /^htk  Cur/on,  againft  Sir  Richard  Farmer  znd 
others,'  Cro.  Jac.  643. ;  and  therefore  it  is  likelvy 
that  they  confidercd  the  whole  as  one  conveyance,  v/hich 
muft  relate  to  the  date  of  the  bargain  and  fale  ;  which 
was  perfeftedj  made  abfolutc,  and  delivered  frorai 
objcftions  by  the  fubfequent  ceremonies. 

He  fays,  it  is  probable  too,  from  fome  expreffions 
dropped,  they  might  think  that  J.  the  fon,  by  vir- 
tue of  the  bargain  and  fale,  had  a  voidable  contin- 
gent executory  ufe,  to  arife  om:  of  the  fubfequent 
common  recovery. — That  fuch  i  ufe  was  devifabUi 
and  that  the  fubfequent  recovery  executed  fuch  ufe, 
and  made  it  abfolute. 

And  afterwards,  in  the  cafe  of  Roe  v.  Griffiths^  {x)    r    a^  1 
Lord  Mansfield  faid,  that  in  Selwyn  v.  Selwyn,  he  was . 
prepared  to  have  floeivn  with  the  concurrence  of  all 
his  brethren,  that  irt  all  contingent  fpringing  and  ^tf- 

(x)  I  61a:k.  Rep.  605.  ;Supra^  p.  88. 
Vol*  !•  H  h  tutory 
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eut&ry  ufis^  ^h^rc  the  perfon  who  is  to  uke  is  or* 
iiun^  fn  that  the  fame  may  be  defeendibU^  they  are  alfa 
dewfabU.  That  tbif  were  €qnv^tibU  firms. — Though 
the  great  ground  on  which  the  court  went,  iu  chac 
cafe,  was,  that  the  deed,  recpveryj  and  whole  trao* 
fa&ioD,  were  to  be  conHdercd  as  one  conveyauce. 

And  where  a  teftator  devifcd  his  real  cftates>  (j) 
.  in  truftfor  his  fon  J.  and  that  if  he  Ihould  die  with* 

out  ifiue,  under  age^  they  (hould  go  to  C  his  heirs 
and  aflfigns.    C.  afterwards  devifed  *'  M  bis  efi^ts 
•'  v^ereafhe  wasjct/edinpoffeffion^  remainder  9r  rever-^ 
•^ jlfoai^*'  and  died  in  the  lifc-tiaie  of  J.  who  afterwards 
died  under  21,  and  without  ifiue.     Lord  Nortbingim 
(aid,  "  he  never  had  a  doubt  fince  he  was  15  years 
^  old,  that  thoje  contingent  remainders  were  devif- 
^  able,  notwith  (landing  fome  old  authorities  to  the 
"  contrary  ^  that  he  font  the  queftion,  however^  into 
''  the  King's  Bench,  in  the  cafe  of  Selwin  v.  Selwin^ 
''  for  the  fatisfadtion  of  the  parties ;  and  the  certiG- 
^'  cate  of  the  Judges,    in   that  cafe,  implied,  he 
[  543  ]   *'  thought,  that  they  agreed  with  them  in  opinion-^ 
^'  and  he  thought  the  point  was  fettled,  and  ought 
*'  not  to  be  ftiakcn/' 

So  where  a  teftator  devifed  his  dwelling*  houfe» 
cfr.  to  his  brother  "T.  L.  {z)  until  his  (the  brother*s 
youngeft)  fon  J.  or  any  other  of  his  younger  fbns, 
ihould  attain  the  age  of  twenty-one  years ;  and  in 
eafe  he  Ihould  have  no  younger  fon  that  (houid  attain 

0^)  Moor  ct  Ux.  V.  Hawkins,  before  Lord  Northingtoa  ia 
1765,  cited  by  Lord  Loaghborough,  Black.  Rep.  Comi  PI.  33-4* 
(s)  Roe  V.  Jones,  ei  al'  Black.  Rep.  Com.  PL  30. . 

the 
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tfhe  faid  age»  but  only  one  fon  that  jhould  attain  it  % 
liien  until  fuch  only  (on  fhould  attain  that  age.-^ 
And  when  his  faid  nephew  J.  or  any  other  of  the 
younger  fons  of  his  faid  brother  9*.  L.  fhould  attain 
the  age  of'  tWnty-one  years,  then  he  gave  his  faid 
dwelling  houie^  6fr.  unto  his  faid  nephew  J.  or  un- 
to fuch  other  fon  as  for  the  time  being  (hould  be  a 
younger  ion  of  his  faid  brother  T.  L.,  and  fhould  (ir(t 
attain  his  age  of  twenty-one  years,  and  to  -the  heirs 
and  afljgns  of  fuch  younger  fon  for  ever.  The  tef^ 
tator  left  his  faid  brother  his  heir  at  law,  and  T.  and 
the  faid  7.  the  fons  of  his  faid  brother  (who  were  his 
only  iiTue).  J.  died  under  21  years  of  age;  and  af- 
terwards T.  in  the  life-time  of  his  father  T.  L.  derifed 
ail  bis  worldly  eftate^  of  what  nature  or  kind  Joever^ 
whether  in  pojfeffioni  remainder  or  reverfiony  that  be 
Jhould  die/ei/ed  or  pojfejfed  of^  interefttd  in,  or  intitled  to, 
invejedin,  or  Jhould  belong  to  bim  at  bis  deceaje^  wbere-^ 
Joever  or  kowjoever  in  any  manner  or  wije  unto  his  wife 
in  fee.  Upon  this  cafe  three  queftions  arofe :  Firjt,  r  ^aa  1 
Whether  there  was  a  vefted  intereft  in  7*. ;  Secondly^ 
Whether,  if  it  was  contingent,  it  was  devifeablei  and 
tbirdly^  Whether  it  paflcd  by  the  wilK 

Lord  Loughhorougb  faid,  the  difcuffion  of  the  firfb 
queftion  was  unnecelfaryj  for,  taking  it  to  be  a 
fpringing  contingent  executory  ufe  in  ST.,  they  were 
all  of  opinion  that  it  was  devifeable,  and  paflfed  by 
his  will.  And  he  obferved  upon  the  cafe  of  Moor  v. 
Hawkins  above  cited,  that  it  was  a  liberal  and  right 
determination!  and  judgment  was  given  accordingly. 

H  h  2  And 
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And  upon  a  writ  of  error  in  the  court  of  Kingfs 
Btnch)  that  court  confirmed  the  deciGon  of  the  Coin- 
mon  Pleas  in  the  fame  cafe,  {a)  Lord  Kenyan  ob(crv- 
ed,  that  the  ftatute  which  enabled  p<?rfons  *^ bamng* 
any  manors,  lands^  i^c.  to  devife,  muft  mean  bavmg 
f        an  intereft  in  the. lands  ;  and  he  diftinguiflied  between 
fuch  a  contingent  intereft,  and  a  mere  poffibility^  like 
that  which  an  heir  has  from  his  anceftor  $  which  was 
nothing  more  than  the  bcfpe  of  ajucc^n^  and  not 
fubjedt  to  difponcion.     And  his  Lx>rd(bip  hoped  the 
.  point  would   be  underftood  to  be  fully  at   reft.— 
^fhburft  J.  faid,  the  plain  meaning  of  the  ftatute  was, 
r  545  1    ^^^  every  perfon  who  had  a  valuable  intereft  in  Umds, 
fliould.  have   the   power  of  difpofing  of  it  by  will. 
'   Buller  J.  obferved,  that  if  it  vfcrc/ucb  an  intereji  as 
^as  defcendibUy  it   fecmed  ftrange  to  fay  it  was  not 
alfo  devijahle\  that  they  muft  both   be  governed  by 
ih^  /ante  privciple  I  and,  that  it  was  a  found  diflinc- 
tion  that  had  been  taken  by  the  Chief  Juftice,   be- 
tween a  bare  poffibility   and  a  poflibility  accompanied 
with  an  ifjterefi.- And  Groje  ].  remarked   that  the 
4th  fciSt.  of  34  and  35  H.  8.  c.  5.,  which  was  expla- 
natory  of  32  //.  8.  c.  I,  declared    that    all  perfons 
having  a  fole  cftate  or   inlereft  in  lands,  &c.   might 
devife  i  which  did   not  include  a  bare  poflibility  or 
hope  of  fucccfljon  \  but  a  i^ot[\h\\\iy' accompanied  with 
an  intereji. 

The  above  authorities,    I  apprehend,    have,  on 
folid  grounds,  eftabliihed  the  power  of  teftamcntary 

(«)   3  Duraf.  &  Baft  88. 

dif. 
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difpofition  of  contingent  and  executory  eftates  and 
poflibilities^  accompanied  with  an  interefi ;  and  of  fuch 
as  would  be  defcendible  to  the  heir,  of  the  objeSt  of  ^ 
thenn  ^i»^  before  the  contingency  or  event  on  which 
the  vefting  or  acquifition  of  the  eftate  depended. 
But  ^he  decifions  da  not  appear  to  reach  thofe  cafes,    . 
where  nei/ber  the  contingent  intereft  iifelf  is  tranf- 
miffible  from  any  perfon  until   the  contingency  de- 
cides him  to  be  an  objefl  of  the  limitation,  nor  the 
perfon  or  perfons,  to  or  amongft  whom  the  contin- 
gent or  future  intereft  is  direded,  is  or  are  in  any  de*    [  £^6  ] 
gree  'a/certainabiey  before  the  contingency  happens ; 
as  in  the  cafe  of  a  contingent  or  executory  limitation 
to  the  right  heirs  of  J.  S.  (then  living)  where  the  de- 
fcription  of  the  perfon  to  take,  cannot  be  confined  to 
or  among  any  afcertainable  perfon  or  perfons,  during, 
the  life  of  J.  S.  ;  nor  can    it  therefore  be  faid,  in     < 
y/vhoxYi/ucb  intercji  IS  i  nor  confequently,  that  it  is  in 
any  body^  during  that  period  :  nor  will  it  be  tranf-    ' 
mifllble  or  defcendible,  from  any  one  dying  before  it 
becomes  veiled. 

And  it  is  further  to  be  obferved,  with  refpeft  to 
contingent  remainders,  (what  indeed  is  but  an  in- 
ference from  the  obfcrvations  I  have  already  made 
upon  the  definition  of  a  remainder)  (^)  that  a  fee 
cannot,  at  common  law,  be  limited  on  a  fee;  a^  if 
lands  are  limited  to  one  and  his  heirs,  and  if  he  dies 
without  heirs,  then  to  another;  this  lad  limitation 
is  void,  (f)  So  if  lands  are  given  to  one  and  his  heirs 
fo  long  as  7-  S*  has  iffuc  ,  and  after  the  death  of  J,  S. 

{i)  Vide  fupra,  p.  27.  {c)  i  Eq.  Abr.  xS6.c.  i.     Infra^ 

voLz .  p.  116.  179. 

H  h  3  without 
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without  ifltie^  to  remain  over  to  another  i  this  re* 
mainder  is  likewife  void^  becaufe  the  fir^  devifee  had 
^fee^  tho^  it  was  a  bafe  and  determinable  fee. — Sa 
where  one  devifed  lands  to  the  pi;ior  and  cooveot  of 
B.  fo  chat  they  paid  annually  to  the  Dean  and  Chap- 
[  547  ]   ^^^  ^^  ^^-  ^^«''s  fourteen  marks,    (i)  and  if  they 
failed  of  payment>  that  their  eftate  (hould  ceafe^  and 
that  the  faid  dean  and  chapter  and  their  fucccflbfs 
'    &ou)d  have  it ;  it  was  held  that  this  limitation  over 
was  void ;  becaufe  as  the  firfl  devife  carried  a  fcCy 
nothing  remained  to  be  difpofed  of;  and  executory 
devifes  after  a  fee  fimple  were  in  former  ages  un- 
known. 

But  at  this  day  fuch  limitations  may  be  good  ia  a 
will,  or  by  way  of  ufe,  upon  a  contingency  that  may 
happen  within  a  reafonable  period ;  {e)  tho*  this  not 
by  way  of  dircft  remainder,  but  by  way  of  executory 
devife,  or  fpringing  or  fliifting  executory  ufc. 

However,  we  are  to  remember,  that  altho*  a  fee 
cannot,  in  conveyances  at  common  law,  be  mounted 
on  a  fee ;  yet  two  or  more  feveral  contingent  fees 
may  be  limited,  merely  as  fubftitutcs  or  alternativei. 
one  for  the  other,  and  not  to  interfere ;  but  fo  that  one 
only  take  efFed,  and  every  fubfequent  limitation  be 
a  difpofition  fubftitutejl  in  the  room  of  the  former, 
if  the  former  Ihould  fail  of  efFeft.  Thus  in  die 
above  cited  cafe  of  Loddington  v.  Kime^  (/)  it  was 
held,  that  the  firfl:  remainder  was  a  contingem  rc- 

{d)  I  Eq.  Abr.  i86.  pi.  3.  {e)  i  Eq.  Abr.  186.  c,  1.  S«. 
pra,  409.  4.20.  Infra,  vol.  2.  p.  5-76.  ct  fcq.  {/)  Loddington 
V.  Kime»  fupra,  p.  34.2.     i  Ld.  Raym.  208. 

mainder 
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ftiainder  in  fee  to  the  iflbe  of  if.  md  the  ittnsUder 

to  B.  wad  alfo  a  contingent  fee»  not  contrary  to^  or 

in  any  degree  derogatory  from  the  cfFcft  of  the  for- 

mert  but  by  way  of  fubftitution  for  it.  And  this  fort 

of  alternative  limitation^  was  termed  a  contingency    ^  54*  . 

with  a  double  afpcdb.  (g)  For  if  A  had  iffue-malc, 

the  remainder  was  to  vcff  in  that  iflue  in  fee  ;  btit  if 

A  had  no  iffue-malcy  then  it  was  to  vcft  in  B.  in  fee ; 

and  thefe  were  limitations  of  which  the  one  wad  not 

cxpedtant  upon,  and  to  take  eflFeft  after  the  other, 

but  were  cotemporary ;  to  commence  from  the  fame 

period,  not  indeed  together^  but  the  ohe  to  take  ef- 

fcft  in  lieu  of  the  other,  if  that  failed. 

So  where  the  teftator  devifed  lands  to  his  fort  J.  L. 
with  impeachment  ef  wafte^  for  and  during  the  term 
of  his  natural  life;  and  from  and  after  his  deceafe, 
he  devifed  them  unto  the  heirs  male  or  female  lawfully 
to  be  begotten  of  the  body  of  his  fon  J.  L.  for  ever^ 
{h)  they  paj^ing  out  of  the  fame  a  fum  of  400/.  aoo/. 
part  thereof  to  £.  A,  which  legacy  he  willed  (hould 
be  paid  within  two  years  after  the  death  of  his  fon 
7.  L. ;  and  upon  negled:  of  payment,  he  devifed  the 
lands  to  E.  B.  and  her  heirs,  to  hold  for  fuch  a  term 
of  years,  as  the  faid  fum  might  be  raifed  out  of  the 
rents  and  profits  thereof.  And  afterwards  that  the 
land  fhould  return  into  the  poflTeflion,  and  for  the 
fole  ufe  of  the  heir-male  or  female  lawfully  begotten 
by  his  faid  fon,  and  to  his  and  her  heirs  for  ever. 
But  if  his  faid  fon  J.  L.  fhould  die,  leaving  no  law* 

(g)  And  vide  Doogl.  Rep.  486.  The  Reporter's  note  there  no« 
ticed.  Vide  infra  554,  in  Ives  v.  L^gg^*  (^)  Doe  «« Holmes, 
3  ^Hf.  237.  241.     2  Black.  777. 

Hh4  ft»J 
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[  5+9  ]  ^"1  i&A^i  he  then  gave  the  lands  to  E.  B.  her  hein 
4ind  afljgns  for  c\rcr.  J.L.,  after  the  teftator's  deccafe, 
fuffercd  a  recovery  to  the  ufc  of  himfclf  in  fee, 
and  died  without  leaving  or  ever  having  had  aj»y 
ifiue. 

The  queftion  was,  whether  the  remainder  to  £-  If. 
was  barred  by  this  recovery?  It  was  contended  that 
it  was  not  i  for  that  J.  L.  took  only  an  eftate  for  life, 
with  contingent  renmainder  in  tail  to  his  iffue,  with  a 
veiled  remainder  in  fee  to  E.  B.  j  in  which  cafe  J.  Z^ 
being  oply  tenant  for  life,  could  not  by  his  recovery 
bar  fuch  veftcd  remainJcr. 

We  are  to  obfervc,  }t  was  neceflary  to  contend 
that  the  limitation  to  the  heirs-male  or  female,  &/• 
of  7.  L.  was  a  f^;f//;2^<;?/ rent)ainder,  and  did  not  vefi 
an  7.  L.  and  alfo  that  it  gave  a  remainder  in  tail  only 
'  to  fuch  iiT^c^  and  not  in  fee ;  for  if  this  limitation 
vefted  an  eftatCL-tail  in  J.L.  then  his  recovery  indif- 
putably  barred  the  remainder  to  E.  B. ;  and  if  it  gave 
a  contingent  remainder  in  fee  to  the  iffue  of  J.  L. 
then  the  other  remainder  to  E.  B.  muft  be  concin- 
.  gent  likewife  (bccaufe  no  remainder  tan  veft  after  a 
/contingent  fee  is  firft  limited)  and  then  it  was  de- 
ftroyed  by  the  recovery  of  J.  L.  the  tenant  for 
life.  (0 

r  rco  ]  B^^  ^he  court,  without  determining  whether  J.  L. 
took  an  eftate  only  for  life  or  in  tail,  were  clearly  of 
opinion,  that  take  which  he  would,  as  he  certainly 
took  a  freehold  fuScie^nt  to  fupport  a  contingent  re- 

(0  Vide  fupia,  p.  343,  &c. 

mainder, 
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rrhainder,  the  limitation  to  E*  B.  could  not  enure  as 
WLT\  executory  devife  ;  {k)  becaufc  that  is  not  admitted 
'^pirlicre  there  is  a  preceding  freehold  capable  of  fup** 
porting  a  contingent  remainder  ;  and  then  as  a  re- 
mainder, if  7.  L.  took  an  eftate-tail,  it  was  clear  hit 
recovery  barred  it  ;•!£  he  took  only  for  life,  then  they 
'wrcre  clear  that  the  fubfequcnt  limitation  to  the  heirs- 
male  or  female,  &c.  of  J.  L.  was  a  good  contingent 
*  remainder  in  fee-fimple  j  and  of  confequcnce  the  li- 
■  mitation  to^Ep  S.  muft  alfo  be  contingent  and  not 
veiled  ;  for  a  remainder  cannot  veil  after  a  remain- 
der ia  fee.     Therefore  they  adjudged  that  the  re- 
mainder to  £.  B.  was  barred  or  dcftroyed. 
• 

And  in  a  fubfequent  cafe,  (/)  where  a  teftator  feif- 
cd  in  fee  in  remainder  expeftant  on  the  deceafe  of-//. 
deviled  to  his  fon  J.  L.  for  life,  and  after  his  death 
.  to  all  and  every  hi<?  children  equally  and  to  their 
heirs  ;  and  in  cafe  bis  /aid  Jon  died  without  ijfue^  he 
gave  the  premifes  unto  his  the  teftaror's  two  daugh- 
ters and  their  heirs,  equally  to  be  divided  between 
them. — After  the  deceafe  of  the  teftator  and  of  y/., 
y.  L.  entered  and  fuffcred  a  recovery,  and  died  with-  r  ^-|  i 
out  ever  having  had  any  iffue.  It  was  admitted  that 
7.  L.took  no  more  than  an  crftate  for  life  :  (this  being 
to  all  the  children  equally,  we  may  obferve,  was  in- 
compatible with  an  eftate-tail  in  the  father).  But  it 
was  contended,  that  the  v/ord^  their  heirs  \t\  the  li-' 
mitation  to  his  children,  meant  heirs  of4he  body  i  (w) 
.the  limitation  over  being  to  the  teftator's  fillers,  who 
came  within  the  line  oi  collateral  heirs  of  fuch  chil- 

(i)   Vide  infra,  vol.  2.  p.  2.  et  feq.  (/)  Goodright  v.  Dun» 

-  ham,  Doogl.  Rep.  251.  (w)  Vide  infra,  voL  2.  p.   179. 

dren. 
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drcn*    But  here  we  may  obferve^  the  words 
ducing  the  limitation  to  ^tfijiersy  were  not,   to 
^  fault  of  heirs  of  the  chiliren^  but  in  cafe  thefon 
die  without  ijfue ;  which  being  tacked  to  the  prea 
.ehufe^  the  court  held  muft  mean  the  fame  thing, 
*'  in  cafe  he  died  without  children^*     They  bad 
of  them  a  doubt,  that  both  limitations^  (ws,  to 
^   ^  children  of  J.  L.  and  to  (he  teftator*s  lifters) 

eontingent  remainders  \  there  were  no  expreflioBS  «i 
reftrain  the  fcnfe  of  .the  word  "  heirs^*  in  the  limitrn* 
tion  to  7.  L/s  children. — That  the  word  hrirs  in  the 
limitation  to  the  daughters,  certainly  did  not  mean 
*'  heirs  of  the  bodj^^  and  they  could  not  give  the  fame 
words  two  different  fenfes  in  different  parts  of  the  (aid 
will.  The  confequence  of  this  opinion  was,  chat  die 
recovery  barred  the  remainder  to  the  fifters. 

£  55^  ]  And  again,  where  a  teftator  devifed  lands  to  bis 
daughter  for  her  life,  remainder  to  truftees  to  pre- 
ferve  contingent  remainders ;  then  to  all  and  every  ! 
the  children  of  his  faid  daughter  by  her  hufband  C. 
and  their  heirs  for  ever,  to  be  equally  divided  be- 
tween and  among  fuch  children  (if  more  than  one) 
ihare  and  (hare  alike ;  (it)  but  if  only  one  fuch  child, 
then  to  fuch  only  child,  his  or  her  heirs  for  ever ;  and 
in  default  of  fuch  iffue^  to  C  for  life.  It  was  heW, 
that  the  limitation  to  the  children  was  a  contingent 
remainder  in  fee  \  which  having  vetted  in  their  chil- 
dren born  after  the  teftacor^s  decrafe,  though  dying 
in  their  parents*  life-time,  the  fubfequent  remainden 
were  thereby  precluded  from  taking  cfFcd.    For  the 

(»)  Doc  V.  Pcrryn,  3  Dorof.  U  Eaft484.    Snpra,  4^3.  1 
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H«oiirt  held  the  vrords  in  default  ofjucb  ijfue^  to  meaa 
an  default  ofjucb  children. 

Upon  the  three  laft  cafes,  we  may  obfcrve,  that 
^he  words  introducing  the  remainders  over,  after  the 
limitations  to  the  heirs  ^c.  or  children,  were  noc 
allowed  to  abridge  or  qualify  the  extent  of  the  words 
heirs  limiting  the/rr  to  fuch  heirs  Csfc.  or  children, 
as  they  would  have  don^,  if  they  had  been  referribte 
to  the  words  of  limitation  to  the  heirs  &fr.  or  chil- 
dren.— In  the  two  firft  they  exprejsly  applied,  not  to 
ifluc  of  the  heirs  f^c.  or  children  ;  but  to  iffue  of  the 
parents ;  and  there  was  no  circumftance  to  extend 
the  conilrudion  beyond  the  words;  confequently  the 
reference  refted  with  the  expreflion,  and  was  con-   [  553  3 
fined  to  the  heirs  (^c.  or  children  themfelves,  as  the 
iffue  before  mentioned.     And  in  the  laft  cafe,  there  be- 
ing no  fort  of  apparent  intention  or  ground,  for  re*^ 
ferring  the  words,  Jucb  iffue^  to   heirs  of  the  chil- 
dren, whic)^  children  themfelves  were  the  iflue  before 
mentioned^  they  were  very  reafonably  referred  to  fuch 
children*     But  we  are  to  diftinguifh  thefe  cafes  from 
Beck\  cafe  above  cited,  {o)  where  the  limitation  ta 
the  firft  fon  of  7*  that  fhould  have  beirsmale  ^c.  and 
to  his  heirs  inperpetuum,  though  it  expreffed  an  eftatc 
HI  fee,  yet  was  confidered  (it  feems)  as  controled  and 
abridged  into  an  eftate-taii,  by  the  fubfequent  words 
in  default  olijucb  ijfue  of  his  body ;  according  tq  the 
obfervation  of  Powell  Juftice,  who  (in  the  cafe  of 
Idle  V.  Cook)  faid,  {p)  that  though  the  limitation  to 
the  firft  fon  of  J.^  who  (hould  have  heirs  male  iSc. 
was  only  a  defcription  of  the  perfon,  yet  the  words  ' 

(^)  Supra,  p.  514.  (^)  Vide  1  P.  W.  76. 

Juch 
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Juch  ijfuey  might  likcwifc  well  enough   refer   to  the 
words    beirs-maks,    which    might    help    the    coo-^ 
ftruftion. 

Indeed  the  words  *^  fuch  iffue  o(bis  body,*'  thcfc, 
were  as  refcrrible  to  "the  firft  fon  of  J.  as  to  y.  him- 
felf ;  and  the/<?«  being  the  laft  antecedent  j  the  re- 
lative pronoun  bis  was  properly  enough  referred  to 
that  fon. 

I  554  ]       ^^^  where  a  tcftator  charged  his  eftates  with  2CX>  L 
to  be  laid  out   in  a  houfe,  which  he  gave  to   his 
daughter  M.  for  her  life;   (q)  and  after  her'deceafc, 
then  the  fame  to  go  and  "  be  enjoyed  by  the  children 
"  of  ber  body  begotten  and  their  heirs^  if  (he  fhould 
"  have  any."     And  in  default  thereof  to  IF.  L.  one 
of  hi^  younger  fons,  his  heirs  and  aflTigns:  after  the 
teftator's  deceafe,  the  fon  IV.  L.  devifed  his  intereft 
in   the  houfe  and  died  in  the  life-time  of  jlf. ;  and 
upon  the  death  of  Af.  without  children,  the  queflioa 
arofe,  whether  the  dcvife  by  fF.  L.  i«ras  good ;  it  be- 
ing contended  by  the  teftator's  grandfbn  and  heir,  that 
the  devife  to  the  children  of  M.  was  in  fee  ;  and  con- 
fcquently,  the  alternative  devife  to  fF.  L.  z  contingent 
remainder :  and  asfutb^  not  dcvifablc  by  him  in  the 
life- time  of  M.     Lord  Chancellor  Hardwicke  (ac- 
.  cording  to  a  manufcript  note  I  have  of  the  cafe)  faid, 
that  in  order  to  make  the.  devife  to  W.L.  good  ;  the 
devife  to  him  by  his  father's  will  muft  be  a  vefted  re- 
mainder, (r)    That   he   thought  M.  took  no  cftatc- 
tail;  the  devife  was    to  her  exprefsly  for  lifej  and 

(f )   Ives  v.  Legge,  in  Cane.  Feb.  i,  1743,  and  vide  3  Darof  & 
Eail4S8,  in  noie.  (r)    Vide  fupra,  539. 

there- 
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Xlicrcfore  no  greater  eftate  (hould  arifc  by  implica- 

^ion  :  for  though  a  dcvifc  to  A.  and  his  children,  or 

«o  j1.  and  after  his  death  ro  his  children  would^givc 

-^.  an  eftate-tail,  if  he  had  no  children  at  the  time, 

according   to  fVila\  cafe,  6  Co.  Rep,  yet,    in  the 

principal  cafe,  there  were  words  sf  contingency ^  viz.    [  5SS  J 

•*  If  (he  Ibould  have  anv,"  which  differed  the  cafe 

from  ^ild\  ;  and  there  did  not  appear  to  be  airf  in^ 

tention^  which  would  have  been  fulfilled  by  over-rul- 

ing  the  eftate  for  life.     That  as  to  the  eftate  which 

the  children   of  M.  would  have  taken,  it  certainly 

would  have  been  a  contingent   remainder  in  fee,  if 

there  had  been  no  limitation  over;  or  if  W.  L.  had 

been  z  Jir anger :  but  he  being  uncle  of  the  children, 

it    was    impodible    they    ftiould   die   without  heirsy 

during  the  exifteace  of , him  or  any  of  his  ifluc :.  that 

the  doubt  arofc  from  the  equivocal  Jen/e  of  the  words 

"  in  default  /i?^^^?/,'*- whether  they  related   to  the 

children  of  M.  or  to  the  heirs  of  fuch  children  ?    If  to 

the  firft,  the  cafe  then  amounted  to  that  of  Loddingr 

ton  v.  Kimcj  (j)  and  rnade  it  a  fee  with  a  double 

afpeft,*  or  as  it  is  called  in  that  cafe,  two  concurrent 

contingencies,  of  which  either  is  to  ftart  according 

as  it  happrnsj  being  remainders  cotemporary,  and 

not  expectant  one    after   another.     But   then   both 

would  be  contingent,  as  well  that  to  the  children  of 

M.  as  that  to  ^F.  L.,  which  was  a  conftruftidn  never 

made  without  an  abfolute  neceffity.     1  hat  there  was 

no  fuch  neceflity  in  the  principal  Cafe,  the  words  in 

**  default  thereofy'^  taking  in  both  the  contiiigencies, 

as  well  that  of  Af.'s  dying  without  children,  as  of  ' 

(i)  Vide  fupra,  547. 

her 
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her  children  dying  without  heirs  5  as  in  the  ordioaiy 
[  SS^  \  limitations  in  fettlements.    And  as  the  couirc  never 
conftrued  a  linnltation  into  an  executory  devi/e,   mrhere 
j€  might  take  effcft  as  a  remainder  (/)  becaufe   the 
former  puts  the  inheritance  in  abeyance  ^  fo  neidicr 
did  it  conftrue  a  remainder  to  be  contingent^  where  ic 
could  be  taken  for  vefied\  becaufe  the  latter  tends  m 
fupport  the  eftatCj  and  the  former  to  deftroy  ic,   bf 
putting  it  in  the  power  of  the  particular  tenant   to 
defeat  the  remainder  by  a  fine  or  feoffment ;  which 
would  have  been  the  cafe  there,  by  the  conitruc}:ion 
contended  for  by  the  heir  of  the  teftator  j  fincc  by 
taking  it  for  a  contingent  remainder  in  IV.  L.  it  would 
have  been  in  the  power  of  M.  to  deflroy  the  wb^ie 
before  the  birth  of  a  child. 

In  the  laft  cafe  we  are  to  obferve,  («)  that  the 
word  thereof^  upon  which  the  conftruftion  turned, 
was  equally  applicable  to  the  heirs  of  the  children^ 
as  to  the  children  thenifelves;  and.  the  heirs  being  the 
lafl  antecedent,  there  was  no  ground  for  excluding 
the  reference  to  them ;  which  reduced  the  cafe  to 
that  of  a  devlfe  to  one  and  his  heirs,  and  in  default 
of  heirs,  then  to  a  pcrfon  who  was  a  collateral  heir  of 
the  firft  devifce.  (x)  i 

In  another  cafe,  indeed,  where  a  teftator  devifed 
lands  to  y/.  during  the  term  of  her  natural  life,  with- 
out impeachfnent  of  waile;  (jr)  and  immediately  af« 
ter  her  deceafe  to  fuch  ilTue  of  her  body  as  fhould 
(  557  }    then  be  living,  and  to  the  heirs  of  fuch  ilTue;  that 

(/)  Vide  infra »  vol.  2.  p.  2.  et  feq*  (//}  Vide  3  DaruL  k 
Caft  49  r.  {x)  Vide  infra,  vol,  2.  p.  179.  {j]  Doe  v.  Rea- 
ion,  cited*  3  Wiif.  244. 

is 
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k  to  fay,  if  one  child,  the  whole  to  that  child  and  its 
beirsy  if  two  or  more  children  then  to  them  equally 
among  them  fhare  and  (hare  alike,  as  tenants  in  com- 
mon ;  and  in  cafe  A.  Jhould  die  without  ijftie  of  ber 
pody  begotten  then  livings  or  in  cafe  iWJuch  ijue  Jhould 
die  without  ijjfue^  fo  that  all  4^%  defcendants  foould  be 
desd  without  ijfue^  then  he  devifed  the  lands  over  to 
T.  and  J.  their  heirs  and  affigns  for  ever.  After  the 
teftator's  deceafe,  A.  and  her  huiband  fuffered  a  re- 
covery, and  (he  died  without  ever,  having  had  any 
iffue.  The  fame  queftion  arbfe  here  as  in  the  above 
cited  cafje  of  Doe  v.  Holmes ;  the  court  held,  as  in 
that  cafe,  that  the  limitation  to  7*.  and  J.  was  not  an 
executof^  devife,  for  J.  took  an  eftatc  for  life,  which 
was  capable  of  fupporting  a  contingent  remainder; 
and  that  the  limitation  to  yf.*s  ifTue  was  only  a  re^ 
maindeip  in  tail  (as  in  Beckys  cafe  above  cited)  {%)  for 
chat  the  fubfequent  words  and  ifalljucb  ijfuejhall  die 
Without  ijjue^  reftrained  the  preceding  limitation  to 
the  heirs  of  fuch  iflue,  and  reduced  it  to  an  eftatc* 
taili  the  confequence  of  which  was,  that  the  fubfe* 
qucnt  limitation  to  7*.  and  J.  was  a  vefted  inftead  of 
a  contingent  remainder,  and  fo  not  barred  by  the  re- 
covery of  A. 

But  in  a  cafe  where  the  devife  was  to  G.  P.  for 
life,  remainder  to  her  firft  and  other/(?»j  in  tail  gene- 
raU  "and  for  default  of  Jucb  iJfue-unhEy''  remainder  [  5^8  ] 
overi  {a)  it  being  contended  that  the  word  male^ 
might  be  rcjeftcd,  the  court  faid,  they  could  not  do 
it  i  but  held,  that  the  remainder  over  was  a  contin- 

(«)  Supra,  p.  5H*        (^)  Kcene  i;.  Dickfon,  M.  34  Geo.  3. 
in  B.  R.  cited  by  Mr.  Juft.  Buller.   3  Durnf.  &  Eaft  495. 

gent 
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gentdtvih  onlyi  on  the  event  of  there  nerer  beiftgf 
'  fon ;  and  if  there  were  a  fon  ever  born,  though  he 
died,  the  remainder  over  would  be  void ;  in  that  carfe, 
it  feems,  a  fon  was  born,  who  died  during  the  life 
of  G.  P.  and  on  his  birth  the  eftate  veiled  in  bim ; 
and  the  limitation  over,  it  feems,  failed. — Here  the 
court  referred  the  vford^/ucb  iffue-male^  lo/ons  before 
mentioned. 

Here,  I  fhall  clofe  the  dillind  title  of  contingent  re- 
mainders, wfth  apprifing  the  reader,(^)  that  there  arc 
fome  other  cafes,  which  mighty  with  propriety  enougA, 
have,  been  infcried  under  the  fame  tide ;  particularly 
fome  pf  thofe,  wherein  the  queftion,  whether  a  li- 
mitation (hould  operate  as  a  contingent  remainder,  or 
as  an  executory  devifc  or  future  ufe,  has  been  agi- 
tated, and  the  conftrudion  pf  a  contingent  remainder 
has  prevailed ;  but  as  mod  of  them  mull  have  been 
alfo  noticed  under  the  head  of  executory  devifes; 
and  .that  of  contingent  remainders  has  already  fwelled 
in  the  progrcfs,  rather  beyond  the  limits  I  at  firft  ex- 
pected, I  think  it  mod  convenient  to  refer  them  to 
the  enfuing  Chapter  of  Executory  Devifes. 

(S)  Vide  infra,  vol.  2.  p.  2.  and  particularly  Carwardiae  v. 
Carwardlne,  iofra^  vol.  2.  p.  5. 
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&r.  tinicing  with  a  preceding  freehold  extending 
to  wills,  i23>  243—256. 

Of  a  limitation  becoming  good  or  void  in  event,  vide 

Ifmftatfon. 

Of  difcfetionary  conftruftion,  259—261,  269. 

CoittfNsettcp  or  Contiftf  on. 

Sufficient  to  make  a  remainder  contingent,  or  ntt^ 
20—6. 

Confined  to  ,a  particular  eftate  or  remainder,  with- 
out extending  to  fwbfequent  limitations,  21,  339*- 

348. 
Words  not  importing  a  contingency,  but  denoting 

when  the  renrainder  is  to  take  effeft  in  pofleffionj 
367-374- 

Vide  Canoftloo,  and  particular  and  p^ecetrfnff 
(Sftate. 

Comfnsent^Satr.  vide  eiiate. 
Cotitfngent  rnnainlKr* 

Defined,  3* 

Several  kinds  of,  3—7. 

lia 
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Contingent  temafnUec. 

Diftinguiflicd  from  a  conditional  limitation,  7—^0, 

28—30,  39^—405- 

Diftinguiflicd  from  a  vcftcd  remainder,  3^7— 33^^^ 

To  the  heirs,  &ff.  95— 97>  49— 7^1  82—7,  95 — 
102. 

For  years,  429 — 430. 

Of  its  vefting  by  the  time  the  particular  eftatc  deter- 
mines, 453— 7>  462-.4* 

Failing  as  to  part,   and  taking  effed  as  to  the  other 
part,  458^46o, 

Taking  effed  in  fome  perfons,  and  failing  as  to 
others,  460 — 3. 

Whether,  and  how  it  may  be  revived  or  reftored,  464, 
510—512. 

How  deftroyed,  465—8,  474—6,  482,  450,  499— 

507*  510- 

Afta  not  dcftroying  it,  469—473,  496-^501  • 

How  the  fee,  in  the  mean  time,  remains  in  the 
grantor,  or  defcends  to  the  heirs  of  the  devifor, 
504,  513—534- 

TranfmiOible  to  the  heirs  of  a  perfon  dying  before  it 
vefts,  534. 

How  transferrible,  534 — 6. 

That  it  is  dcvifable  before  it  veils,  537—546. 

With  feveral  afpefts,  547—558. 

IJmiced  on  a  condition  annexed  to  a  preceding 
eftate,  how  affefled  by  failure  of  that  eftatc,  or  non- 
performance of  the  condition,  358—367. 

Where  furrenders  are  to  be  conflrued  as  conveyances 
at  common  law,  or  not,  79-.94»  416^418,  496* 
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Of  a  furrender  creating  new  cftates,  or  not,  86— 

94- 
Where,  after  a  furrender  to  the  ufe  of  a  will,  a  fub^- 

fequent  furrender  to  ufes  of  a  fettlement,   does 
'  not  make  a  new  furrender  to  the  ufe  of  a  will  ne- 

ceflary,  88—94. 
Surrender  to  a.  future  ufe,  416—418. 
Of  their  being  entailed,  470. 
Of  a  furrender  not  deftroying  contingent  remainders^ 

469—471. 

Curtefp. 

Tenancy  by  the  curtefy,  72,  164,  500. 

Deftent. 

3i>36*38*  loj— 112. 

And  vide  COntfngStlt  tetttfifnUeC,  where  the  fee 
defcend$,  and  |[)Cft0  Of>  &c.  where  they  are  words 
of  limitation. 

£)e0gnatfa  pecronae. 
Vide  ptit0  of,  &c. 

Dfftotttfnuance. 
Dofoet. 

Of  the  execution  of  an  efl:ate>  &f^.  Tq  as  to  intitle  to 
dower,  33,  502,  508—510. 

113 


Vide  Cffate. 
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Dnnmte  (Sf^tate. 


CSateis. 

deneral  divifioh  of,  i. 

Durante  viduitate,  36^—7,  393, 

I^ce  fimplc  cotididonal,  470. 

Particular  and  Preceding,  vide  thofe  titles. 

Eftates  for  years,  vide  ^art(C«laC  and  Spiet^fft; 

caate  and  Eeinafnuer. 

Pur  autre  vie,  vide  Jput  atltte  tlfC- 

To  be  enlarged  on  condition,  vide  COIltlftfOn* 

Diftindion  between  eftates  vefting  in  pofleflBon  and 

in  intereft,  i,  2,  33,  35,  38,  44,  329^338,  367^ 

374.  393-4. 
Where  veftcd,  2,  20—9,  45,  a49— 254*  3!*9»  34^^ 

354»  373.448. 
Where  not  vefted,  2,  2j,  44, 49, 70,  342,  447*  48a, 

506,  5J8, 

Cffate  tail. 

By  implication  or  not,  49—79. 

Of  a  condition  to  determine  it,  vide  ]p)|Ot)((i(l0. 

Incidents  to  it,  384. 

By  words  reducing  a  preceding  limitation  in  fee  or 

not,  370,  Si4^>5. 
Difference  between  the  firft  limitation  being  in  fecQ^ 

in  tail,  vide  StU, 

matt  tafl. 

-v. 
Conditional  limitation  upon  it,  vide  COttDftiOttAl  0* 

ttiftation. 

Alter  poOibility  of  iflue  extind,  81. 
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5«i,  535-7- 

CWCtttetl. 

'Eftate  cxecuted,/uh  modot  34*  4it  43>  4^i>  50S,  510. 
An<|  vide  C^ffeSj,  ^WttJ!. 

iree. .    ;  . 

Of  the  limitation  of  a  fee  upon  a  fee^  9,  4t3'**^i7, 

Conctiri'^nt  with  feveral  afpe^ks^  547-^557. 

Difference  between  the  fifft  limitation  being  in  fee  or 
in  tailj  in  regard  to  the  fiibfequent  one  bdng  a  re- 
mainder, or  only  a  conditional  limitatioh  or  i^xe- 
cutory  devlfe,  367,  29h 
Or  in  regard  to  the  fubfequent  remainder  being  veftetl 
or  contingent,  34a— 354i'5f5>  549—557- 

Determinable  or  bafe,  34a,  546. 

ffite- 

Provifoe  to  reftrain  it  by  tenant  in  tail^  383 — 389. 
Acceptance  of  by  teoant  for  life,  474. 

lojWtttre.    ^ 

Of  tenant  for  life,  deilroying  the  contingent  eftate  or 
not,  474,  510— 51a. 

1^  indjc^nite  lia;utatiQn>  9,  la  ^ 
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To  commence  infuturo^  ^4-— 9>  S'- 

Liable  to  deceunine  in    the    anceftor's  life-time, 

3^-38- 
Joint  followed  by  fole  limitation  to  the  heirs  of  one, 

3^,  34»  i8. 
Sole  followed  by  a  joint  limitation  to  the  heirs  of  the 

fame  and  of  another^  47- 
Joint  with   joint  limitation   to  heirs  of  the  bodies 

of  baron  »and  feme,  43* 
D]fl:in£t  and  fucceOlve,  .with  joiqt  limitation  tp  heirs 
.,  of  the  bodies  of  .t^aron  an4  feme,  44,  82,^5. 
To  feme,  widi  remainder  to  the  heirs  of.  her  late 
.   baron^  48. 

Limited  in  truft  for  another,  ^c.  39,  40; 
By  implication  or  not»  49,  52, 
Limited  aw^y  from  the  anceftor,  49,  54,  etjeq^  .  . 
Equitable  or  rruft  only,  68,  70—79. 
To  lupport  contingent  remainders,  6,  50,  ^2y  4^3) 

42  ,  447,  450, 4o3— 5».48o,  5.1. 

And  vide  ^nceSoi  and  pactfculat  €ffate. 
JE;€aft0  vide  .eftatejS. 
iPuture  )lfm^atfonj$. 

Per  verba  de  prasfenti  or  de  luturo. 

Vide  Limitatfoniaf.  : 

^t\t%  of,  &c. 

Where  words  of  limitatron^  30,  49, '82,**t(J3— 1B6, 
227—2^6,  270—285,  549, 


*'  f 
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Where  words  of  purchafe,  39 — 40,  44 — 7,  5J,  85—7, 
95^  96—99'  124— 163*  167— 1S2,  228—236, 
482. 

Heirs  (?/  the  body  and  (?»  the  body,  dlftinaion  be- 
tween, 45.  ' 

Heirs  of  hufband  and  wife,  and  heirs  of  two  other, 
diftindion  berween,  47. 

Where  incapable  of  uniting  with  the  freehold  in  the 
anceftor's  life- time,  32—7,  457. 

Reafon  of  the  rule  refpcfting  thofe  words,  113 — ]|9. 

The  accuracy  of  the  rule  confidered,  103 — $. 

Extent  and  application  of  the  rule,  io8— 1 13,  290-— 

319- 
Line  drawn  for  its  applkration^  310 — 312. 

Where  chancery  deviates  from  the  rule,  and  why, 

124—183. 
Where  chancery  adopts  the  rule,  184 — 206, 
Authorities  addticed  to  invalidate  the  rule,  228— 

237- 
Decifion  in  the  cafe  o(  Perrin  v.  Blake^  239—241. 

Authorities  in  fupport  of  the  rule,  242—256. 

Obfervations  upon  the  apparent  grounds  of  the  judg- 
ment of  K.  B.  in  the  cafe  of  Perrin  v.  Blake^  and 
thfeir  obvious  tendency,  256—270. 

Diftinftion  between^  limitation  to  the  heirs  fpecial 
and  the  heirs  general  of  the  grantor,  60,  66,  67. 

Of  the  word^^/r6f  the  body  in  the  Angular  number, 
229,  233,  247,  279—282,  548. 

Words  of  limitation  grafted  on  the  words  heirs  of  the 
body,  feff,  229—236,  246^-7,  252,  270-^288,  548. 
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|)efl:0  of)  &c. 

Where  taken  as  a  deiignatio  perfonae,  fo  ^  tQ  veft  the 
eftate  in  the  heir  apparent,  living  the  anceftor  or 
nor,  319—327. 

Of  the  heir's  fpecial  taking  by  purchafe,  or  not, 
though  be  be  not  heir  general,  3a5-"327, 

%)tlt  per  foroianf)  4oni, 
48,  54—6. 108— 112. 

ampKcatfcin. 

Vide  tmz. 

Jntemnfng  Ema(ntiec03or  tfmfta^njst. 

13—7,  42,  338—353,  508-510. 

Referred  to  a  power  of  appointment,  343— 354* 

Difference  between  words  heirs  and  iiTue,  172^  a33j 

24*- 

XJfed  as  aTword  of  purcbafe,  163, 233,  24$^  ^go,  553* 
yfed  as  a  word  of  linoitation,  285, 

teafe. 

Leafe  and  releafe  by  tenant  for  Kfe,  473, 


[    49»    3 

Ifmftatfott. 
Conditional,  vide  Connftfonal  Iftttftation. 

So  limited  as  to  take  cffcA  either  as  a  remainder  or 
as  a  conditional  limitation  or  executory  devife,  36;^, 
410,  450. 

iDoncurrcnt  or  fubftituted  one  in  the  room  of  another, 

547^55'- 
Per  'veria  de  prajenti,  or  defutttro,  450. 

"Words  oflimitation  or  purchafe,,  vide  ^Cfr0  Ofj  &c. 

3iffue  and  purchafe. 

To  perfons  not  in  ejfe,  6,  66,  331,  277,  vide  fupra 

p^c  tisriia  Be  pcaermf,  &c. 

carriage. 
Vide  ©ettlement. 

Merger. 
370-1, 467. 
And  vide  pattfculac  €(fate. 

To  be  laid  out  in  lands,  164,  168,  lii. 

Jfemoefi  bares  viventis,  6,  263,  331,  456,  46$,  483. 

Botfce. 

Of  notice  to  a  purchafer,  145,   156,  432— 3>  476, 
479-480. 

f>ccupant,  45a--4i 
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partfculatr  €flfate. 

For  years,  6,  20—29,  5^*  5^~3^  62—6,   335 — 8. 
423—4.  484—5- 

That  the  particular  eftate  and  remainder  muft  be 
created  by  the  fame  conveyance,  446 — 9. 

Where  though  it  be  defeated,  a  vefted  remainder  con- 
tinues good,  454. 

Altered  by  partition,  feverance,  or  releafe  bctwcea 
joint  tenants,  &c.,-496— &• 

Merged  in  the  reverfion  or  not,  499,  508. 

"Where  merged  in  the  reverfion  by  aft  of  the  parties, 
499. 

Where  merged  by  defcent  of  the  reverfion,  503. 

Where  not   merged  by  defcent  of   the  reverfion, 

^99— S^i- 
A  diftin3ion  reconciling  the  apparent  differences  in 

the  cafes  rcfpeding  the  merger,  by  defcent  of  the 

reverfion,  503—7.  ^ 
Where  reftorcd  again  (b  as  to  revive  the  contingent 

remainder  or  not,  434,  464,  510—512. 

IPerpetuftp.  121,416. 

144, 146. 

19oS()umouiBi  CDflticen.   455- 

PofTibility  upon  a  poflibility,  378. 

And  vide  Contdtgencp. 
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jTo  leafe,  143, 165, 184, 185. 
X*o  jointure,  141,  222,  244. 

Of  appointment  not  fufpcnding  the  vcfting  of  fub- 
fcquenc  cftates,  343— 35  f. 

Pa^ccWiiff  Cffatc. 

"Where  it  is  not  a  preceding  condition,  360—362. 
Preceding  eftate  for  years,  determinable   on  a  life, 
20 — 9, 

Rents  and  profits  devife  of,    177,  186,  243,  320^ 
373- 

To  reftrain  alienation  by  tenant  in  tail,  or  to  deter- 
mine an  eftate  tail,  379— 390* 
To  reftrain  fine  or  recovery  by  tenant  in  tail,  384— 8 # 
To  determine  an  eftate  pro  tempore,  or  in  part  only, 

379>38'>387- 

l^uccgafe. 

Words  of  purchafe,  vide  I6)efcj5  Of  &c.    •  JffUC  and 

LImftatfon. 

purcljafer- 

Favoured,  156—8. 

Eeference- 

Devife  corfftrued  by  relation  or  reference  to  a  pre- 
ceding limitation,  231— 2, 


a 
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TSktamisatt. 

Defined  and  diftinguifhed,  392)  i—zOf  zS,  361 — 

390—405-. 
Takingv  effe^  though  the  preceding  eftate  fatb,  360^' 

^f>t,  45«- 
Words  introducing  a  remainder  inftcad  of  abridgii^ 
the  particular  eftate,  vide  COnftruafOIt,  COtitt- 

tfan,  ContCngent  Eemalnoer,  Limitatian. 
(Selieti,  p|c  eUfng  and  patticulac  Citatc. 

Rent. 

Pur  autre  vie,  with  remainder  over,  452. 

Eent0  vide  ^^ntfi. 
EeDetflon. 

Where,  and  not  a  remainder,  64,  66—7,  86—94. 
Where  a  future  difpofition  is  only  a  difpofitton  of  or 
out  of  a  fubfifting  reverfion  or  not,  92->-4. 

KfgDtof  asion. 

Not  fufficicnt  to  fupport  a  contingent  remainder, 
431-5- 

EfffljC  Of  Cntcp. 

To  fupport  a  contingent  remainder,  334—8,  426, 

—  438,472. 
Of  grantor  or  his  heirs,  upon  deftruftion  of  a  coO' 
tingent  remainder,  513—533. 
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Remainder  after  an  eftate  for  yearsj  determinable  on 

a  life,  20 — 9. 
By  limitation  to  the  heirs,  after  a  freehold  limited  to 

the  anceftor,  39—49,  79—85, 184— 2 17, 
Where  a  remainder  may  ve(t  or  not  after  a  preceding 

contingent  remainder,  338—354,  515,  549. 

Vide  Contftigent  and  Cttate- 
(Holunteerji,  158*  ^63-s,  482-5- 

Claufe  without  impeachment  of  wafte,  124, 141^  144, 
168,  178,  i8i,  aai,  233,  148,  556. 

Claufe  with  impeachment  of  wafte,  243,  320,  548. 

That  chancery  interferes  to  prevent  unreafonable 
wafte,  to  the  prejudice  of  perfons  intitled  to  exe- 
cutory or  contingent  eftates,  340—1. 

Diftinftion  between  them  and  marriage  articles^ 
i63—i65* 

Vide  ConHftfOn  and  eopp6QUljS(. 
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T  0 

The  Right  Honourable 

WILLI    AM, 

EARL  OF  MANSFIELEi. 

My  Lord, 

THE  honour  your  lofdfhip  has  dotit  riie  in 
condefcending  to  notice,  from  the  bench, 
a  copy  of  an  opinion  which  I  publifhed  in  the 
third  edition  of  a  book,  incitled,  ^n  E[fay  on 
the  Learning  of  Contingent  Remainders^  and  Ex^ 
ecutory  Devifes^  and  your  Lordfhip's  liberality 
and  candour  in  corredling  the  miftake  under 
which  I  appear  to  have  impuied  that  opinion 
to  your  lordfhip,  call  upon  me  for  an  unre« 
ferved  public  furrender  of  the  authority,  which 
led  me  into  (hat  error. 

Had  I,  my  lord,  prefumed  to  make  the  al- 
lufions  I  have  done  to  your  lordfliip's  name, 
rcfpefling  that  opinion,  upon  grounds  that  did 
not  wear  the  ftrongeft  marks  of  authenticity, 
I  (hould  have  held  myfelf  guilty  of  an  uawar# 
ran  table  freedom ;  I  cannot,  therefore,  but  thiftk 
k  incumbent  on  me  to  avail  my  fdf  of  the  means 
K  k  2  in 


in  my  power,  of  fatisfying  your  lordfhip  and 
the  public,  that  the  motives,  which  induced 
me  to  think  the  opinion  alluded  to  was  not  er- 
roneoufly  afcribed  to  your  Iprdlhip,  were  of  a 
flrong  and  almoft  itrefiflible  complexion* 

It  is  with 'this  view,  T  now  beg  leave  to  fub- 
mit  and  to  addf efs  to  yofir  lordihip,  pr^ited  co* 
piesj  of  what  the  late  James  Bootb^  of  Lincoln  s^ 
Inn^  Efq;  (the  gentleman  to  whom,  at  his  own 
exprefs  wifh,  I  dedicated  the  third  edition  of 
^ny  book)  favoured  me  with,  as  cxa^  trai)icripts 
from  orf^inql  opinions  d,eliv^red  by  the  gende- 
pien  refpecStiv^ly,  whofe  lumes  V9.  iubjouied 
to  them  ip  the  enfuipg  (heqts ;  which  contain 
the  Qpinions  with  their  feveral  titks  a^ad  JifA^ 
Jhriptionsy  correded  fron^  Mr.  Bootb^%  bool^s* 

It  was  fomc  time,  my  lord,  before  the  pub- 
licatiQn  of  the  firft  edition  of  my  book,  that  I 
heard  of  an  opinion,  faid  to  have  been  deliver^ 
edby  your  lordfhip  in  the  year  17471  on  the 
Will  which  was  the  fubje<Sl  of  the  cafe  of  Per^ 
rin  and  Blake^  in  the  court  of  Kwg^s  Bench  in 
J  769 ;  and  I  met,  in  the  hands  of  fome  gentle- 
men of  the  profeffion,  with  what  were  faid  to 
be  copies  of  that  opinion :  but,  as  I  could  not 
Iktisfadlorily  trace  thofe  copies  to  their  origin, 
I  8id  not  think  myfelf  warranted  to  take  that 
notice  of  them,  which,  I  frankly  confeis  to 

your 
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your  lprd(hip,  I   wiflicd   to  have  it  in  my 
power  to  do.     However,  my  lord,  my  fubfe- 
quent  intimacy  with  Mn  Booth  (which  I  was 
lionoured  with  fbon  after  the  fecond  edition  of 
my  book)  entirely  relieved  me  from  this  diffi- 
culty.— For,  upon  my  taking  occafion  to  ob- 
serve to  thai  gentleman,  that  1  had  heard  of ' 
filch  aii  opinion  formerly  given  by  your  lord- 
fhip,  contrary^  in  refpecl  to  the  point  treated  of 
in  my  effay,  to  that  delivered  by  your  lord- 
fhip  in  the  cafe  of  Perrin  and  Blake  in  1 769 ; 
he  anfwcred  me,  it  was  very  true,  but  that 
your  lordfliip  was  by  no  means  fingular  ia 
iuch  •  opinion ;    for   that  the   late  lord    chief 
juftice  Ryder  (when  attorney  general)  Beverjham 
Filmer  of  Lincoln  s-Inttj  Efq^  and  he  (Mr.  Booth) 
had  all  given  opinions,  concurring  in  the  fame 
point  with  your  lordlhip's,  on  the  fame  cafe 
aibout  the   fame  time.      Of  which   opiniohs, 
Mr.  Booth  faid,  he  had  copies  entered  in  his 
manufcript  coiledlion  of  cafe$  taken  from  the 
originaU ;  and  which  topies  he  was  fb  obliging 
as  to  favour  me  with. 

But  the  cafe  of  Perrin  v.  Blake^  being  at  that 
time  depending  on  a  writ  of  error  in  the  Houfe 
of  Lords,  I  forbore  to  publiih  any  more  from 
thofe  copies,  than  the  cxtradl  which  appears  in 
the  third  edition  of  my  Eflay  j  and  fo  far  I 
did  venture,  my  lord,  to  indulge  my  inclina- 
K  k  3  .    tion ; 


don ;  as  the  opinion  from  which  I  publiihed 
iiich  extraft  (fuppofing  it  authentic)  afibrded 
me  an  indifputable  authority ,  that  the  cafe  of 
Pcrrin  v.  Blake^  if  it  did  not  clearly  fall  withia 
the  reach  of  former  cafes,  was  at  leaft  £o  dubi^ 
otifly  circumitanced  in  that  rt{^&^  that  the 
greateft  abilities  niight  fee  it  in  different  lights 
and  oppofite  points  of  view^  at  different  times. 

The  authority,  my  lord,  of  Mn  Bootb^  a  gen- 
tleman, whoft  reputation  for  knowledge,  accu- 
racy, candour,  and  caution  in  his  profefhon,  I  be- 
lieve, equalled  that  of  any  man,  admitted,  in 
me,  no  fufpicion  of  the  copies  he  was  pleafed  to 
furnifh  me  with ;  the  concurrence  of  four  fuch 
great  and  refpe<5table  opinions,  on  the  fame 
point,  ferved  to  confirm  dieir  feparate  claims  tq 
credit* 

However,  as  the  originals  were  not  at  hand,  I 
was  careful  to  avoid  any  expreflions  in  my  pub- 
lication, which,  though  fuch  an  authority  might 
probably  have  excufed,  yet,  I  thought,  nothing 
lefs  than  the  adual  poffeilion  of  the  original 
opinion,  referred  to  in  the  copy  which  I  pub- 
liflied,  could  ftriAly  warrant :  and  therefore, 
my  lord,  I  fo  guarded  my  expreflions,  in  intro- 
ducing the  copy  of  the  opinion  alluded  to  in  my 
book,  as  to  fecure  myfelf  againft  the  charge  of 
any  greater  freedom  with  your  lordfhip's  name, 
than  that  of  infmuating  (as  it  has  been  termed) 
}  that 
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chat  your  lordihip  waa  the  author  of  fuch  an 
opinion. 

I  think  it  greatly  to  be  regretted,  my  lord, 
that  my  much  refpedled  friend  Mr.  Bcotb^  whom 
I  have  often  heard  commemorate  the  honour 
lie  experienced  of  your  lordfhip's  intimacy  and 
f riendlhip^  during  a  courfe  of  feveral  years  an- 
tecedent and  fubfequent  to  the  period  which  is 
j&id  to  have  produced  the  opinion  publifhed  by 
me,  did  not  live  to  fee  his  miftake  corredled ;  a 
miftake,  that  appears  to  have  ftood  fb  many 
years  recorded  in  thofe  books  which  were  the 
condant  refort  of  that  gentleman's  profeffional 
pradice.  A  miftake,  I  am  confident,  it  muft 
have  been ;  for  Mr.  Booth  (I  appeal  to  your 
lordfhip's  own  knowledge  of  that  gentleman) 
never  would  have  let  me  commit  fuch  copy 
to  the  preft,  and  have  admitted  the  dedication, 
to  himfelf^  of  the  book  containing  it,  if  he  had 
thought  its  genuinenefs  or  accuracy  in  any  de- 
gree queftionable. 

But  fo  far,  my  lord,  as  I  am  involved  in  that 
miftake,  or  concerned  in  its  confequences,  Mr. 
Bootb^t  own  volumes,  now  in  my  pojfejjion^  and 
which,  ftiortly  after  the  publication  of  the 
book  1  addrefTed  to  him,  he  did  me  the  honour 
to  prefent  me  with  muft  ftand  in  bis  place,  in 
juftifying  the  credit  I  gave  to  the  authenticity 
of  the  copy  I  publifhed  from  tbem. 

K  k  ^  I  do 
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I  do  affure  you,  my  lord,  I  feel  myfelf  in  a. 
very  delicate,  a  very  difagreeable  fituatioDy  uQr 
der  a  call  for  an  appeal  of  this  nature  to  the 
Dame  and  papers  of  my  departed  friend;,  par- 
ticularly fo>  as  r  had  an  opportunity  of  know^- 
ing  his  general  difinclination  to  have  any  com- 
poiition  of  his  own  appear  in  print.  But,  I 
truft,  the  demand  of  the  prefent  occafion,  will 
warrant  the  ufe  I  now  make  of  the  vouchers  he 
thought  proper  to  intruft  me  with  ;  though  I 
believe,  my  lord,  that  even  the  prefent  occafioa 
would  not  have  forced  me  to  print  any  of  A^> 
Bootb^s  own  opinions,  /olefy  from  the  copleP"! 
pofTefs  in  his  books. 

Mr,  Booth  committed  to  my  difcretion^  as 
well  the  copy  ^f  his  own  opinion  as  copies 
of  the  red  of  the  opinions  emered  in  his 
manufcripts  upon  the  will  of  fVilUam  WiU 
Uams^  at  the  time  when  I  was  publiihing 
the  third  edition  of  my  Eflay,  before  he  pre- 
fented  me  with  the  books  in  which  they  are  en- 
tered. This  circumftance  my  lord,  together 
with  the  opportunities  I  have  fince  had  of  be- 
ing favoured,  by  gentlemen  of  eminence  in 
the  profeflion,  with  copies  of  both  the  opinions 
of  Mr.  Booths  contained  in  the  fiieets  now  ad- 
dreffed  to  your  lordftiip,  leave  me  free,  I  think, 
to  make  fuch  a  ufe  of  thofe  opinions,  on  the  pre- 
fent occafion,  as  I  might  have  not  thought  myfelf 
at  liberty  to  do,  if  my  acquifition  of  them  had 

relied 
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Teftcd  only  on  the  pofTeflion  of  the  books  pre- 
icnted  me  by  that  gentleman. 

I  do  not,  my  lord,  advert  to  my  acquiring 
the  copies  of  Mr*  Booth's  own  opinions  from  a 
different  quarter  than  his  own  books,  with  any 
view  of  corroborating  their  authenticity. 

No,  my  lord,  thofe  books  themfelves,  in 
which  that  gentleman's  own  hand  'writing  fre- 
quently and  copioufly  occurs,  left  me  no  call 
for  any  thing  more  to  authenticate  fuch  copies* 
But  I  mention  the  obligations  I  am  under  to 
other  gentlemen,  merely  to  obviate  all  poffible 
imputation  of  offending  againft  any  fort  of  re- 
flridlion  or  delicacy,  in  publifliing  Mr.  BootFs 
own  opinions  from  his  own  books,  wich  he 
prefentedme  with,  for  my  own  private  ufe. 

I  flatter  myfelf,  my  lord,  that  the  profession 
will  find  no  rea^bn  to  regret  the  publication  of 
fuch  opinions  ;  the  laji  of  which,  though  it  does 
not  relate  to  the  fame  cafe  as  the  four  preceding 
opinions,  I  have  availed  myfelf  of,  to  fhew  your 
lordfhip,  that  Mr.  Boptb  himfelf,  at  fo  late  a 
period  as  twenty- three  years  after  the  queftion 
in  the  cafe  oi  Perrin  v.  Blake  firft  arofe^  con- 
tinued under  the  influence  of  the  fame  miftake, 
relpedling  the  opinion  imputed  to  your  lord- 
fhip, as  he  was  at  the  time  of  firft  entering  the 

copy  of  it  in  his  books. 

Abftraded 
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Abftraifled  from  the  credit  due  to  Mr.  BaotV% 
verbal  aflurance,  I  could  not,  my  lord,  coo- 
ceive  an  idea  of  that  gentleman's  rccordingyor 
bis  own  private  ufe^  a  colle<ftion  oij^urious  opi- 
nions MVidtr  JiSlitious  names^^s  authorities^  in  the 
courfe  of  his  profeilional  praiflice. 

It  was  not  for  me,  my  lord,  to  diftruft  the 
genuinenefs  of  copies  thus  authenticated.      To 
fufpedl  them  in  the  grofs  was  abfolutely  impof- 
fible  J  and,  as  no  ground  of  dlftindion  appear- 
ed in  regard  to  their  refpeSive  authenticities, 
the  combined  credit  of  the  whole  equally  extaid- 
ed  to,  and  embraced  them   every  one.     And 
though  the  event  has  difappointed  the   mod 
conclufive  appearances,  yet  I  truft  my  lord,  no 
man  is  or  can    be,  culpable  for  not  reckoning 
on  ^pofftbilitj  that  betrays  all  grounds  of  belief, 
and  flarts  latofaS  under  the  veil  of  incredi- 
bility.    Such  an  event  may  ferve  indeed,  my 
lord,  as  a  caution  to  the  world,  againft  too  im- 
plicit  z  credit  even  to  the  mod  authoritative 
of  human  afTeverations. 

I  am,  with  the  higheft  relped, 

My  Lord, 

Your  Lordfhip^s 

Moft  obedient 

Humble  fcrvanr, 

Charles   Fearnb, 
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CAS    E. 

March  ij,  lyzt. 

rrrlLLUM  fFilliamst  having  a  {on  John  and 
three  daughcersj  aU  living,  and  being  feifed  ia 
fee  of  a  plantation  in  Jamaica^  and  pofftfTed  of  a 
perfonal  cftate,  confifting  of  mortgages,  fecurities, 
i^c.  nnade  his  will  there^  (and  four  wicnefTes)  and 
gave  to  each  of  his  three  daughters  2000  /.  a  piece, 
at  21  or  marriage,  and  their  maintenance  out  of  his 
Cftate,  and  then  wills  in  the  following  words,  viz. 

*'  And  (hould  my  wife  bieenfient  with  child,  or  at 
any  time  hereafter,  and  it  be  a  female,  I  give  and 
bequeath  unto  her  the  fum  of  2000/.  current  money 
of  this  ifland^  and  to  be  paid  co  her  when  ihe  attains 

the 
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the  age  of  21  years^  or  day  of  marriage,  which  (hafl 
firft  happen,  and  to  be  generoufly  educated  and 
maintained  out  of  my  eftate,  till  her  portio6  become 
payable,  without  any  deduction  of  the  fame,  or  any 
part  thereof/* 

'^  And  if  it  be  a  male,  I  give  and  bequeath  ttij 
eftate  real  and  perfonal  equally  to  be  divided  between 
the  faid  infant  and  my  fon  J^Bh  ff^Iliams;  when  the 
faid  infant  ihall  attain  to  the  age  of  ai." 

**  Item,  And  it  is  my  intent  and  meaning,  that 
none  of  my  children  fhould  fettle  or  difpofe  of  my 
eftate  for  longer  time  than  his  lite." 

**  And  to  that  intent,  I  give,  devife,  and  be- 
queath all  the  reft  and  refidue  of  my  eftate  to  my 
ton  John  fVitUams  and  the  (aid  infant,  fcr  and  during 
the  term  of  their  natural  Jives/' 

.  '*  The  remainder  to  my  brother-in-law  Jr.  Gali, 
and  his  heirs,  for  and  during  the  natural  lives  of  my 
fons  John  fVilliams  and  the  faid  infant." 

"  The  remainder  to  the  heirs  of  the  bodies  of  my 
faid  fons  John  fTillums  and  the  faid  infant  lawfully 
begotten,  or  to  be  begotten/' 

*^  The  remainder  to  my  daughters  for  and  during 
fhe  term  of  their  natural  lives,  equally  to  be  divided 
between  them/' 

"  The  remainder  to  my  faid  brother-in  law  7- 
Gale  and  his  heirs,  during  the  natural  lives  of  ray 
faid  daughters  lefpcdivcly/' 

"The 
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"  The  remainder  to  the  heirs  of  the  bodies  of  mj 
laid  daughters,  equally  to  be  divided  betweea 
^hem-" 

"  And  I  do^declare  it  to  be  niy  will  and  pleafurc, 
that  the  (hare  and  part  of  my  faid  daughters,  that 
Ihall  happen  to  die,  (hall  innmediately  veil  in  the 
heirs  of  her  body  in  manoer  afurefaid." 

**  liem^  It  is  my  will  and  de(ire,  that  all  the  pro- 
duce of  my  eftatcs,  after  the  payment  of  my  faid 
debts,  and  excepting  what  (hall  be  thought  needful 
by  my  executors  for  tlic  fupport  and  expences  of  my 
family  and  eftates,  be  duly  remitted,  upon  infurances> 
to  the  kingdom  of  Great  BrUain,  or  bills  of  exchange 
for  the  fame  to  Humphry  South  and  Co,  or  fome  other 
fubdantial  perfons,  to  be  put  at  intereft  in  the  bank 
of  England  I  and  likewife  to  get  in  all  my  monies 
due  on  mortgages,  bonds,  bills,  and  any  othcrwife, 
as  they  (hall  become  due,  to  be  remitted  in  goods 
or  bills  as  aforefaid.  And  I  give  to  my  executors 
full  power  and  lawful  authority  to  authorize  the  faid 
Souths  QX  fc:ue  other  fubftantial  knowing  man,  to 
lay  out  the  faid  monies  in  good  landed  eftates/' 

And  he  appointed  fcveral  executors. 

The  teftator  died  j  his  wife  was  not,  cither  at  the 
time  of  making  his  will,  or  of  his  death,  enfeint  of 
any  child  ^  fo  there  was  no  infant  to  take  along  with 
the  only  fon  John:  but  that  fon  John,  by  his  guar- 
dians, entered  and  po(re(red  the  plantation. 

That 
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Jan.  9/ 1759- 
.  That  fon  Jobn^  being  under  age,  (but  2.0  ycart 
old  and  an  half)  entered  into  an  indenture  of  cove- 
nants, whereby,  in  confideration  of  a  marriage  in- 
tended with  Sarabf  the  daughter  of  James  Knigbt^ 
and  of  2t?oo/.  he  was  to  receive  as* her  rfiarrtage  por- 
tion,, he  covenanted  for  himfelf,  his  heirs  and  exe- 
cutors, with  truftecs  therein  named,  that,  if  the 
marriage  took  effeft,,  he  would  in  due  form  of  law, 
and  by  fuch  conveyances  as  (hould  be  advifed,  and 
as  far  by  law  as  he  might  or  could,  convey  to  tnif- 
tees  and  their  heirs  the  plantations  therein  mention- 
ed, and  all  other  plantations,  Csfr.  which  defceiided 
to  or  veiled  in  him  on  the  deceafe  of  his  father,  ci- 
ther as  heir  at  law,'  or  devifee  named  in  the  will  of 
his  father. 

To  himfelf  for  life,  remainder  to  truftees  to  prc- 
ferve,  fcfc.  to  th.e  intent  that,  if  Sarab  furvived  him, 
fhe,  out  of  the  rents,  (^c.  of  the  premifles,  might 
receive  an  annual  fum  of  1000/.  flerling  on  the  Royal 
Exchange,  by  .quarterly  payments,  with  power  for 
her  to.encel-  and  diftrain,  tfc.  and  fubjeft. thereto,  to 
truftees  for  400  years;  to  raife  portions  for  younger 
children,  remainder  to  the  firit  and  other  fons  of  the 
marriage  in  tail  male;  remainder  to  John  fTilliams 
in  fee.. 

And  by  the  fame  indenture,  as  it  might  be  doubt- 
ful whether  John  Williams  had  fufficient  power  to 
fettle  the  (aid  plantation  upon  the  trofts  afbrefaid, 
he,  in  confideration  of  the  intended  marriage  and 
nwrriagc-portion,  and  to  render  the  pro^ifion  for 

the 
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^&e  fatd  Sarah  and  his  ifliie  by  her  more  effedhial^ 
^fljghs  to  tfufte^s>  their  executors,  &r.  one  full  half 
part  of  his  perlbnal  eftate  in  Jamaica^  and  one  hajif 
part  of  the  clear  yearly  profits,  6fr.  of  the  faid  fevcral 
plantation8,&/.  anxl  allhiseftate,  &c.,\n  and  to  the 
lame,  in  truft  to  be  remitted,  to  be  laid  out  by  them 
yearly  in  purchafe  of  freeh6!d  XznA^^  to  be  fettled  to 
the  fame  uies  above. 

And  this  provilion  rftadc  for  the  faid  Sarah,  is  de- 
clared to  be  in  bar  of  her  dower  or  thirds  out  of  the 
plantations,  &^.  which  jfahn  fTrlliams  was  feifed  of  in 
Jamaica. 

June  n,  1746. 

The  marriage  was  had,  and  ftftcrwards  yohn  fHU 
Hams  attained  the  age  of  21. 

The  father  of  the  young  lady  advrfcd  with  counfcl 
lOc  England,  who  thought  that  John  IVilliams  might 
by  deeds  (according  to  the  laws  pf  Jamaica)  bar  the 
remainder,  and  fettle  the  eftate  according  to  the 
marriage  agreement }  but  fuch  counfcl  advifcd,  that 
John  Williams  AiouM  firft  make  a  leafe  of  the  plan- 
tation in  truft  for  bimfelf  for  99  years,  if  he  fliouH 
fo  long  live,  to  fave  any  forfeiture  qf  his  eft^tc  for 
life,  and  do  fome  other  a£ts  alfo  as  after  mentioned* 

tt  is  fuppoTcd  that  he  complied  with  that  advice^ 

thb''  ncr  fuch  leafc  appears  in  Jamaica, 

» 

March  i2l  and  zd,  1^43. 

By  leafe  and  releafe  John  tVilliams  and  another 
pcrfon  with  him,  viz.  Hugh  Hammerjley,  conveyed 
the  faid  plantations  to  truftees  to  the  ufcd-  agreed  in 
rhe  faid  indenture  of  marriage  covenants. 

Vol.  I.  L 1  And 
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Dec  1744. 

And  sbcmt  mne  months  afcerward*  JAu  WiBuum 
died'  imeftate>  and  without  tflli^.    Whereupon  bta 
two  furvivin^  fifteri  entered  u|ioii  the  planratieo, 
and  are  in  pofle(fi6ii)  and  cl»m  che  fatm  under  tboir 
father's  wJlls   ioCfttng,  ihae  J^hn  Williams  neither 
had  power  co  bar»  nor  did  wf  1}  bar  the  remaiiider  ia 
his  father's  will^  and  that  the  widow  is  not  emitkd 
to  her  jointure,  nor  yet  to  dower,  becaufe  her  huf- 
band  had  been  only  tenant  for  life,  and  that,  though 
he  had  really  had  a  larger  eftate,  yet  the  now  widow, 
before  marriage,    upon  full  notice  of  the  father's 
will,  and  of  the  doubt,  whether  John  Williams  could 
make  ^  fcttlement  or  not,  had  neverthelefs  agreed 
to  accept  of  his  covenant  and  agreement  contained  in 
that  indenture,  in  bar  of  her  dower. 

CLift. 

Whether  in  this  cafe  the  ftridl  legal  conftruAion 
arifing  from  the  words  {heirs  of  the  body)  ufed  by  the 
teftacor  in  his  will  made  in  Jamaica,  unaffified  by 
counfel,    and   ignorant  of  arbitrary  determinations 
here,  (hall  quite  overturn  his  plain  and  manifeft  wiH 
dhd  intent,  and  fhall  give  to  his  fon  John  an  eftate 
tail  in  remaihdef,  and  confequently  the  powers  over 
fucJh  an  eftate,  direftly  contrary  to  the  teftator's  wiH, 
wherein  he  fcts  out  a  pofitive  and  exprefs  declaration 
or  condition,  that  none  of  bis  children  Jbould  Jell  or 
difpoje  of  his  ejiate  for  longer  than  bis  life,  and  to  that 
intent  devifes  his  eftate  in   the  particular  manner 
thereafter  mentioned?    Does  not  the  eftate  whith 
was  given  to  Ifaac^  Gale  and  his  heirs,  and  which  it 
very  particularly  limited  (not  after  the  determiaauon 

or 
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or  forfeiture  of  the  eftate  to  John  for  life,  or  any  fuch 
^tvords,  but)  the  remainder  to  my  brother-in-law  J; 
Gale  and  bis  beirs^  for  and  during  the  natural  lives  of 
my  Jaid  font  John  Williams  and  the  f aid  Infant^  faifef 
luch  an  eftatc  to  Gale^  as  fevers  and  divides  the  firft 
eftatc  given  to  John  and  the  infant  for  life,  from  the 
eftate  afterwards  given  in  remainder  to  the  heirs  of 
the  bodies  of  John  and  of  the  infant,  fo  that  thofc 
two  eftates  could  not  mix  and  unite,  or  the  eftate  for 
life  merge  in  the  eftate  tail  ?  Was  not  that  eftate 
given  to  Gale  and  his  heirs  during  the  lives  tA  John 
and  the  infant,  more  than  a  mere  poflibility  of  eftate^ 
or  a  contingent  eftate,  and  was  it  not  in  this  parti- 
cular cafe,  a  real  exifting  concurrent  eftate,  and  fuch 
an  eftate  as  would  have  prevented  John  'alone,  from 
making  a  good  tenant  to  the  praecipe  and  fufFering  a 
recovery  here  ?  Was  the  eftate  tail  both  vefted  and 
executed  clearly  in  John  alone,  or  could  it  be  exe- 
cuted in  him, •without  Gale  or. his  heirs  furrendering 
his  eftate  or  joining  in  fome  aft  which  he  or  his  heirs 
never  did  ?  And  could  John  alone,  without  Gale  or 
"the  heirs  of  Gale^  well  dock  the  intail,  and  bar  the  ^ 
remainders,  and  charge  this  eftate  with  the  looo/. 
fer  ann.  jointure  to  his  wife  i  And  is  every  point  to 
be  ftrained  in  this  cafe,  which  has  very  peculiar  cir- 
cumftances  in  it,  purely* to  overturn  a  will,  which, 
perhaps  is  more  full  and  explicit,  as  to  the  teftator's 
pofitive  intent,    than  in  any  former  cafe  in  the 
books  i 

It  has  been  learnt  (here  in  England)  that  in  order 

to  make  the  aAual  fettlement  of  1743,  before  ftated, 

L  1  2  pounfel 
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Gounfel  advifed  John  fniliams,  firft  of  all,  to  make 
a  leafe  for  99  years,  if  he  fliould  fo  long  live,  to 
fome  perfon  in  cruft  for  himfelf,  alfo  to  grant  out  aa 
eftate,  to  fome  perfon  and  his  heirs,  during  the  joint 
lives  of  John  fTilliams  and  fome  other  .perfon,  in  or- 
der to  make  a  limited  tenant  to  the  praecipe,  as  it 
*were ;  and  then  to  make  deeds  of  fettlement,  which 
fhould  amount,  according  to  the  Jamaica  laws,  to  a 
recovery ;  and  to  make  fuch  fettlement  by  deed  of 
leafe  and  releafe,  or  by  fome  modern  ftatutable  con- 
veyances, all  in  order  to  prevent  a  forfeiture  of  his 
eftate  for  life. — There. is  no  doubt  but  this  good  ad- 
vice was  followed,  and  that  deeds  were  made  accord- 
ingly;  and  in  the  fettlement  of  1743,  there   is  a 
ilranger,  one  Hamerjley^  that  joins  along  with  jQbn 
JVilliams  in  relcafing  the  cftate  to  the  truftees,  to  the 
ufes  therein  mentioned ;  but  altho*  it*s  imagined  that 
all  thofe  deeds   (hould,   according  to  the  Jamaica 
laws  (of  which  you  have  a  Rate  left  herewith)  have 
been  recorded  there,  yet  none  are  recorded  therp  but 
the  indenture  of  covenants  of  1739  ^^^  ^^^  \tzic  and 
releafe  of  1743,  both  before  dated  ^  and  the  leafe 
and  releafe  were  not  recorded  within  fix  months,  nor 
at  fooneft  till  eight  or  nine  months  after  the  dates.— 
Therefore,  whether  the  Jamaica  laws  do  enable  any 
perfon  to  dock  an  eftate  tail  and  bar  the  remahJers, 
but  only  fuch  as  couM  here  have  fufFered  a  recovery  ? 
Whether  thefe  Jamaica  laws  did,  in  this  cafe,  enable 
John  Pf^ittiams,  alone,  to  dock  the  eftate  rail  and  bar 
the  remainders  ?    Whether  all  the  deeds,,  in  order 
thereto,  were  not  necerflary  to  have  been  recorded  in 
Jamaica  within  fix  months  after  the  dates?  And, 
whether  the  recording  there  of  the  leafe  and  releafe 

^  only, 


[    5»7    3 

only^  and  thofe  not  till  eight  or  nine  months  after 
the  da^es>  will  be  fu^cient  to  dock  the  eftatc  and  bar 
-the  remainders  in  this  uncommon  cafe  ? 

One  moiety  of  th^,  eftatc  was  intended  for  the 
hoped-for  infant,  if  a  fon;  but  there  never  was  any 
fuch  :  Where  fliall  that  moiety  go,  and  when  ihould 
it  fo  go,  according  to  this  will,  where  the  remainder 
of  the  reft  and  rcfidue  of  the  eftate  is  limited  to  the 
daughters  ?  Can  fuch  moiety  defcend  to  John  in  fee 
as  undifpofed  of  by  the  will  ?  Or,  ftiall  the  fame  go 
in  remainder  to  the  daughters  of  fVilliam  Williams  ? 
iiQd  when,  whether  inn  mediately  upon  the  teftator's 
death,  or  not  till  after  Jobn*%  death  ?  And,  by  what 
means  can  John  be  intitled  to  that  moiety  for  his 
life? 

CL4th. 

After  fatisfying  the  debts  and  legacies  of  the  tefta- 
tor  out  of  his  perfonal  eftate,  how  (hall  the  reGdue 
thereof  go  ?  Is  the  fame  fo  connefted,  that  it  fliall 
remain  and  go  along  with  the  real  eftate^  and  to  the 
fame  perfons ;  or  did  the  abfolute  property  of  fuch 
refidue  of  the  perfonal  eftate  veft,  as  tp  the  whole 
thereof,  in  John  Williams  as  the  fir  ft  taker ;  or,  as  to 
a  moiety  thereof,  in  John  Williams,  and  as  to  the 
other  moiety,  in  his  fiftcrs?  And,  as  to  fo  much  of 
the  teftator's  perfonal  eftate  as  remains  ftill  ou^ftand- 
ing,  and  not  received,  fliall  that,  or  a  moiety  of  it, 
or  any  part  of  it,  be  confidered  as  the  perfonal  eftate 
of  John  Williams  i  or,  fliall  that  perfonal  eftate,  Co 
ftill  out-ftanding,  be  now  confidered  as  the  perfonal 
eftate  ef  William  Williams  the  tcftator  ? 

L  1  3  la 
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In  this  cafe,  is  the  widow  at  libo'ty  to  dower»  wbcQ 
file,  before  marriage^  on  full  knowledge  of  the 
doubc^  whether  her  hufband  could  make  the  fettle- 
meat  agreed  ooj  or  nor9  did  never chelefs  declare  in 
writing,  her  acceptance  of  her  intended  hu{band*s 
covenants  and  agreements  in  bar  of  her  dower. 

CL6th. 

The  fifi:ers>  who  are  now  in  pofleiTion  of  the  whole 
eftate,  claim  the  fame  under  their  father's  will^  tfaef 
happen  to  he  alfo  btirs  at  law  of  their  brother  Jdm, 
but  claim  nothing  as  fuch:  Will  either  law  or  equitjr 
compel  the  fifterSj  as  heirs  of  John,  to  perform  his 
QOVenants  which  he  entered  into  bf  the  indenture  of 
1739»  ^^^^  under  age  ?  Or^  will  his  fifters^  or  thdr 
eftate^  be  any  way  bound  or  affeded  by  fuch  his  co« 
venants  in  law  or  equity  ? 


Mn  Solicitor-General^s  Opinion 
upon  the  fpregoing  Cafe, 

l^s  it  ftands  intitUd  in  Mr.  Booth'i  (Opy.l 

A.  to  the  ift  Q^ 

Upon  the  authority  of  the  late  determination  in 
Coulfon  and  Coulfon,  tho'  I  am  aware  how  far  the  ex- 
preffiorf  here  diflfcr^  from  that  cafe,  I  think  the  re- 
mainder to  the  heirs  of  the  body  of  John  will  operate 
as, a  limitation  to  him  in  tail,  whi^h  by  a  recovery 
properly  buffered  he  might  dock. 

To  the  2nd. 

According  to  the  ftate  of  die  Jamaica  laws,  Jeft 
ber<with^.  I  thipk^  /or  the  purpole  of  barring  the 
^(late-t^il^  and  all  remainders  and  jeverfions,  it  U 
fufficicnc  that  the  deeds  of  leafe  and  Telcafe,  made  by 
tenant  in  tail,  fettling  the  f^me  to  different  ufes,  be 
inroUed  within  fix  months  after  the  arrival  of  the  lhip> 
if  the  deeds  were  made  out  of  the  ifland. 

ToQ^^sd. 

This  is  a  very  difficult  point ;  but  the  opinion  I 
incline  tOj'^after  much  deliberation,  is  that  the  birth  of 
8  male  infant,  upon  the  whole  of  the  will,  is  not  to  be 
-conftrued  a  condition  or  contingency  neceflary  to 
the  other  limitations  taking  eflPed ;  I  think  the  eftate 
devifed  to  John  and  the  infant  during  their  livea  is 
joint,  with  feveral  inheritances  in  taiU  I  doubt  there 
ay'e  not  fufficient  words  to  imply  crofs  remainders  in 
tail  between  the  heirs  of  the  body  of  John^  and  the 
faid  infant  I  and  therefore,  as  to  one  moiety » upon  the 
L  1  4  death 


(^czth  of  John,  I  think  it  muft  go  over  to  the  daugjk* 
ters  of  the  tefiator^  according  to  the  will^  and  conoid 
not  be  barred  by  John ;  I  am  aware,  that  if  the  devift 
fiood  upon  the  firft  words  in  the  will,  they  wooU 
make  a  tenancy  in  coipmpn  between  John  and  the 
infant  during  their  lives;  but»  upon  the  whole  to* 
gether,  I  think  as  above. 

To  the  4th. 

I  think  the  refidue  of  tljie  perfonal  eftate  is  to  be 
jaid  out  in  land,  to  be  fetded  as  the  teftator's  real 
.eftate,  and  therefore  will  gp  to  the  teftator^s  daughr 
,ters  according  to  the  limitations  in  the  wilL 

To  the  5tlf. 

She  might  claim  dower  if  (he  has  no  title  to  her 
jointure;  but  unlefs  the  eftate  tail  is  barred,  which 
will  make  her  jointure  good,  I  do  not  think  thzt  JebM 
was  feifed  of  fuch  an  ciUtc-taii  in  po/Teflion  as  the 
wife  could  be  intidcd  to  dower  out  of. 

Torhe^th. 

Mheirs}oj<^bn,  they  can  be  no  farther  bound  to 
perform  his  covenants  than  they  have  aflcts,  and  what 
\l^cy  wkc  by  virtue  of  their  father's  will,  does  not    ^ 
come  to  them  from  their  brorher ;  but  if  he  has  bar/ed 
ihe  i.ntail  of  a  moiety,  that  will  be  liable  to  his  fettle- 
^ent  and  covenants.    But  the  will  itfclf  is  fo  inaccu- 
ratcly  penned,  that  one  can  at  beft,  only  give  a  pro- 
bable  opinion ;  and  therefore  it  is  a  very  proper  cafe> 
if  poflible^  for  fome  friendly  accommodation. 

W.  Murray, 

lotb  Jprih  1 747* 

\Tbis/ubf(riplion  and  date  is  taken  from  Mr.  BoothVr^.] 

N.B. 
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iA/1  B.  The  asAver  to  the  firft  Qnerj  in  the  opinion,  mbove  copied^ 
^wrhich  wif  publi(he<i  by  Mr.  Feamet  in  the  third  edition  of  hi^ 
^flay  on  the  Learning  of  Contingent  Remainders,  and  £xe« 
catory  Devifes,  being  di&vowed  by  Loj;d  Mansfield^  in  Rafter 
iterm  20  Geo,  3.  in  the  cafe  of  Hodgfin  and  Uxor  v.  Amhrcfc^ 
occaiioned  Mr.  Fiaint  to  publiQi  the  Copies  here  addreflfd  to^ 
Jm  Lordflii^. 
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Mr.  Attorney  Gen/s-  Opinion  upon 

the  fame  Cafe. 

A.  to  the  ift. 

Upon  confideration  of  this  will,  and  all  the  circum- 
ftances,  and  the  cafes  applicable  to  this  point,  I  con* 
ceive  John  had  an  eftate  for  life,  with  remainder  to 
the  truftces  during  his  natural  life,  remainder  to  John 
himfelf  in  tail,  at  lead  as  to  one  moiety,  and  therefore 
could  bar  the  remainder,  at  leaft  as  to  a  moiety,  ooc- 
withilanding  the  apparent  intent,  that  he  fliould  not 
be  able  to  do  it :  as  to  his  being,  or  not  being,  tenant 
in  tail  of  the  other  moiety,  fee  the  anfwer  to  the 
third  Qi 

To  the  2d. 

If  this  conveyance  of  1743  was  (as  I  am  informed 
it  was)  executed  out  of  the  ifland,  and  duly  recorded, 
within  fix  months  of  the  arrival  of  the  (hip  that 
brought  it,  according  to  the  afl  of  1681,  I  conceive 
It  did  well  bar  the  intail  and  remainders  of  all  that 
John  Williams  had  an  eftate  tail  in ;  nor  has,  I  con* 
ceive,  the  aft  of  1731,  altered  this,  excepting  as  againft 
vendees  or  mortgagees  5  which  is  not  the  cafe  of  the 
iflue  in  tail  and  remainder-men. 

To  the  3d. 

Notwithftanding  the  firft  devife  of  the  eftatc  iqually 
to  he  divided  between  John  and  the  unborn  fon^  i£c.  im- 
ports a  tenancy  in  common;  yet  the  fubfcquent  de- 
vife to  "John  WilliamSy  and  the  infant,  for  their  lives, 
make,  I  conceive,  a  joint-tenancy  for  their  lives, 

and 


[    5^3    3 

and  fo  givjcs  a  confiderable  weight  to  the  conftrudlion 
{that  might  be  put  on  the  fubTequent  limitations  to 
the  daughters^  to  import  crofs  remainders  by  impli- 
cation between  the  fons,  onJailure  ofxhpir  refpcdtive 
cftates  tail  s  the  confequeoce  of  which  would  be^  to 
make  J^im  tcfiwt  for  life  of  the  whole^  remainder  ta 
trufteesj    during  hi3  life^  remainder  to  him  in  tail 
of  the  whole  ;    but  on   the  bed  judgment  I  can 
form  of  it>  and  confidering,  that  the  limitation  to 
the  daughters  is  by  the  word  remainder,  which  im- 
ports a  lin^itation  on  the  determination  of  the  pre* 
cedent  eftates,  whenever  that  happens^  and  I  do  not 
know  any  cafe  of  crofs  remainders  in  tail,  by  impli- 
cation, without  the  words,  after  failure  offucb  iffue^ot 
expreflions  to  that  effeft ;  I  think,  there  were  no  cro(s 
remainders,  and,  confcquently,'  on  the  death  ofjobn^ 
one  moiety  came  to  the  daughters,  and  was  not  in 
the  power  of  John  to  bar :  however,  this  is  a  point  of 
real  difficulty. 

To  the  4th. 

I  conceive  the  whole  furplus  perfonal  eftare  ought 
to  be  laid  out  in  lands,  and  fettled  in  flrift  fettlement 
on  the  daughters,  fo  as  to  make  them  tenants  for 
lives  only,  and  their^  fons  purchafers  ijn  remainder, 
this  being  only  executory,  and  a  court  of  equity  carry* 
ing  fuch  executory  difpofitions  into  execution,  ac* 
cording  to  the  true  and  real  meaning  of  the  teilator. 

To  the  5  th. 

I  am  of  opinion,  that  the  widow  cannot  claim 
dower  in  the  tcftator's  eftatc,  her  hulband  having 
clearly  no  eftate  of  inheritance  in  poflefllon,  that  be- 
ing prevented  by  the  interpolition  of  the  eftate  to 
prcfcrve  contingent  remainders. 

a  At 
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To  the  f  A* 

As  the  fiftcrs  do  not  claim  under  their  brother^  as 
to  one  moiety,  that  could  not  be  aflfe^bed  by  any  aft 
of  his ;  and,  as  the  covenant  was  entered  into  whea 
under  age,  I  conceive  the  other  moiety,  though  dc- 
fcending  to  them  as  a  reverfion  from  their  brother^ 
18  not  affefted  by  fuch  covenants, 

D.  Ryder. 

♦  ^pr.  1747. 
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Mr.    Filmer's  Opinion   on   the    fame 

Gifc. 

^A.  to  the  ift. 

I  take  it  to  be  a  rule  in  the  law,  that  whenever  an/ 
perfon,  by  deed  or  will,  takes  an  eftate  for  life,  and,  in 
the  fame  deed  or  will,  there  is  a  limitation  after- 
guards to  the  heirs,  or  heirs  male  of  his  body,  (though 
there  be  a  mean  eftate  limited  to  another  perfon) 
that  it  is  an  eftate  tall,  and  the  words  (heirs  of  the 
body)  are  words  of  limitation,  and  not  of  purchafe: 
therefore,  I  conceive,  that  Jdhft  ff^illiams  was,  as  to 
one  moiety,  tenant  for  life,  with  remainder  to  Gale^ 
for  the  life  of  John  IVilliams,  with  remainder  to  John 
fyilliams\n  tail;  and  though  the  limitation  to  Gale 
prevented  the  eftare  tail  being  executed  in  John  fVH- 
Hamsy  yet  I  apprehend,  it  was  vcfted  in  him  fo 
far  as  to  fuffcr  a  common  recovery,  and  bar  the  re- 
mainders over. 

To  the  2d. 

I  conceive  that  John  fFilliams  bad  fuch  an  eftate 
in  a  moiety  of  the  real  clLate,  as  he  might,  by  the  Ja- 
maica laws,  bar  the  incail  and  remainders  over:  and, 
I  apprehend,  if  the  deeds  of  leafe  and  releafe,  of 
the  ift  and  2d  March- 1743»  were  duly  recorded, 
they  will  be  fufficient  for  that  purpofc.  Now,  as 
to  the  time  for  recording  of  deeds  made  out  of 
the  ifland,  by  the  a6k  of  i68i»  they  arc  good,  if 
recorded  in  fijc  months  after  the  arrival  of  the 
Ihip  that  brings  them  back;  and  the  aft  of  1703 
leaves  the  time  for  recording  deeds  made  out  of  the 
ifland,  (1  think)  as  it  ftood  before  upon  the  aft  of 
j68i  I  and,  as  to  the  aft  of  lyjij  which  makes  deeds 

void* 
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void^  iinlefs  recorded  in  fix  months  after  their  date, 
that  fe^ms  to  me  (by  the  abftradof  the  ads  left  with 
me  with  this  cafe)  to  refpeft  only  fubfequent  purcha- 
fcrs  and  mortgagees  for  a  valuable  con(ideration« 
Therefore,  if  thcfe  deeds  have  been  duly  recorded, 
within  the  time  limited  by  the  ad  of  1681,  I  aia 
inclined  to  think  that  they  will  be  good. 

To  the  3d. 

This  fcems  to  me  to  be  a  queftion  of  great  doubt 
and  difBculty.  For  tho'  the  devife  to  the  fuppofed 
infant  is  in  event  become  void,  yet,  if  the  words 
in  the  will,  viz.  if  "  my  wife  he  enjeint  with  cbild, 
Md  if  ii  he  a  maUy^  be  conflrued  to  be  a  condition 
precedent,  and  the  being  of  a  fon  to  be  a  condition 
on  which  a  moiety  of  the  eftate  was  to  go  over  to  the 
daughters  y  then  as  that  has  not  happened,  the  de« 
vife  to  the  daughters  would  be  void :  but,  I  appre- 
hend, fuch  conftrudtion  would  quite  defeat  the  inten- 
tion of  the  tcftatori  for  the  devife  to  Jahn  WiUiami 
leems  to  me  to  depend  on  the  fame  contingency; 
therefore,  I  am  inclined  to  think,  thefe  words  are 
only  a  conditional  limitation  to  the  fuppofed  fon,  which 
devife  becoming  void,  (there  being  no  fon)  1  con- 
ceive, the  daughters  are  intitled  to  one  moiety  for 
fuch. eftate  as  is  devifcd  to  them  by  the  will;  and,  as 
the  teftator  has  given  the  eftate  equally  to  be  di- 
vided between  his  fon  John  and  the  fuppofed  infant, 
with  remainders  to  his  daughters,  and  there  are  no 
words  to  make  a  crofs  remainder  to  John^  I  conceive, 
fhe  daughters  are  now  intitled  to  a  moiety. 

After 
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To  the  4th. 

After  payment  of  the  debts  and  legacies,  the  tefta« 
tor  hadidirefbed  all  the  produce  of  his  eftates^.and  his 
money  due  on  fecurities^  to  be  laid  Out  in  land ;  but 
Has  not  direfted  to  what  ufes  the  lands  to  be  pur-> 
chafed  fhould  be  fettled.  But,  I  apprehend^  he  meant 
to  the  fame  ufes  as  he  had  devifed  his  real  eftate  $ 
now,  as  to  the  rents  and  profits  of  the  real  eftate,  and 
the  intereft  of  the  money  Out  op  fecurities  that  accrued 
due  fince  the  teftator's  death,  that  will  belong,  I 
think,  to  the  refpeftive  perfons  intitled  to  the  real 
cftate  under  the  will,  and  mud  not  be  laid  out  in 
lands,  but  only  what  was  the  teftator^s  perfonal  cftate 
at  the  tinr>e  of  his  death,  and  the  lands  to  be  pur- 
chafed,  and  the  intereft  in  the  mean  time,  will  belong 
to  the  fame  perfons^  and  for  the  fame  eftate  as  the 
real  eftate  ia  devifed,  fave  only  that  as  this  is  execu- 
tory, a  court  of  equity,  I  conceive,  would  not  direft 
an  eftate  tail  to  be  limited  to  John  fFiliiams. 

To  the  5th. 

I  am  of  opinion,  that  the  widow  will  not  be  enti- 
tled to  dower,  Joll^n  fVillhms  not  being  feifed  of  an 
cftate  of  inheritance  during  the  coverture  j  for  the 
eftate  limited  to  Gale  and  hfs  heirs,  for  the  life  of 
Jcbn  fVilliams,  prevented  the  execution  of  the  eftate 
tail. 

If  the  fiftcrs  have  a  title  under  their  father's  will,  I 
conceive,  the  eflates^  devifed  by  the  will,  will  not  be 
afFe&ed  by  their  brother's  covenants. 

Bev.  Filmer, 

itarc^y6th,  174$. 
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Tha  QUERIES  ftatcd  to  Mr.  BooTfi*- 

and  his  Opinion  upon  the  fame  Ckfe. 

Q^ift. 

Upon  the  will  of  fruiiam  WiUiams,  Whether  the 
devife  of  the  refiduc  of  his  eftate  to  his  fon  John  and 
the  infant  (that  might  have  been)  for  theirnatund 
liveS)  is  fo  coupled  and  connefted  with  the  devife 
afterwards  nnade  to  the  heirs  of  the  body  of  Jobn^ 
and  of  that  infant,  as  that  John  (for  there  was  no 
fuch  infant  to  take  along  with  him)  fliall  be  conftru- 
ed  to  be  tenant  in  tail  under  his  father's  will  ;  or; 
whether  the  devife  intermediate  between  thofc  two^ 
and  made  of  the  remainder  to  If:  Gale,  and  his  heirs^ 
for  and  during  the  natural  lives  of  my  faid  Cons  Jotif 
fytlliams  and  the  faid  infant,  is  not  fufficient  to  fe<* 
parate  the  eftate  for  life  in  John,  from  that  to  the 
heirs  of  bis  body,  and  to  leave  John  Williams  a  bare 
tenant  for  lifes  more  efpecially  as  the  teftator  intro- 
duces that  whole  claufe,  with  an  exprefs  declaration 
of  his  intent  and  meaning,  that  none  of  his  children 
ihould  fell  or  difpofe  of  his  eftate  for  longer  time 
than  his  life  ;  and,  to  that  intent,  dcvifes  his  eftate  * 
in  the  manner  as  is  before  ftatcd,  not  only  in  the  cafe 
of  the  6rft  devife  made  Co  his  fons,  but  again,  in 
the  fame  method,  and  the  fame  form  of  words,  in 

the  fubfequent  devife,  made  to  his  daughters;  and, 
whether  John,  under  his  father's  will,  was  tenant  for 
life  of  the  real  eftate,  or  tenant  in  tail? 

A.  to  the  ift. 

I  am  of  opinion,  that,  although  the  teftator  has 
interpofed  an  eftate  to  Jfaac  Gale  and  his  heirs,  dur- 
ing 


ing  the  livci  oijohn  fVilliamSy  his  eldeft  fon,  and  his 
C(her  expcftcd  fon,  yet,  that  there  being  afterwards 
a  limitation  to  the  heirs  of  the  bodies  of  his  faid  fons> 
•which  words  are  plainly  no  words  of  purchafe,  but 
words  of  imitation,  the  faid  John  IVilliamsj  to  whom 
an  eilate  for^life  was  before  linriited,  muft  be  con- 
fidered  as  having  either  an  aftual  eftace  tail,  or,  ra- 
ther, an  eftate  fof  life,  with  a  remainder  (fubjeft  to 
the  Irtterpofed  eftate  to  /.  Gaky  for  life  of  the  faid 
John  Williams)  to  him  the  faid  Jobn  fFilliams  in  tail^ 
and  if  the  faid  Jo&n  fFilliams  took  care  to  make  a  te- 
nant to  the  precipe  in  a  proper  manner,  he  was  en- 
abled to  fufFcr  a  recovery  of  his  fhare  (whatever  that 
was)  and  to  fettle  che  fanne  as  he  thought  proper. 

Q^  2d- 

If  John  Wits  tejiant  for  life  only,  then,  whether  htf 
could,  by  the  deeds  of  1739  and  1743,  before  ftated, 
or  by  any  other,  charge  that  real  eftate  with  th€ 
1000/.  a  year  to  his  wife  after  his  death  ;  or,  can  the 
widow  of  tenant  for  life  be  intitled  to  dower? 

Refp,  CO  ad. 

1  conceive,  that,  \(  John  ff^iHiams  was  only  tenant 
for  life  (though  my  opinion  is,  he  was,  as  to  one 
moiety,  in  efFeft,  tenant  in  tail)  he  could,  not  charge 
the  eftate,  whereof  he  was  only  tenant  for  life,  with, 
the  1000/.  a  year  to  his  wifej  but  otherwife  it  will 
be,  if  he  was  tenant  in  tail,  and  has  properly  fufier- 
ed  a  recovery,  or  done  what  will  amount  thereto,  in 
the  iflai^d  of  Jamaica  ;  or  if  he  was  tenant  in  fee  of^ 
any  part  of  his  father's  eftate,  and  if  the  will  does  not 

Vot.  I,  Mm  ' operate 
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operate  upon  a  moiety  for  which  there  is  fomc  colour, 
he  has  the  fee  thereof. 

If  the  widow  of  John  Tf^illiams  be  evifted  of  all 
her  jointure,  ftic  will,  notwichftanding  the  words  in 
the  fcttlcment,  be  intitled  to  dower,  not  out  of  any 
lands,  whereof  he  was  only  tenant  for  life,  (for  of 
thofe  (he  is  not  dowable)  but  only  put  of  thofc  whcrc- 
cf  he  was  cither  tens^nt  in  tail,  or  tenant  in  fee  ia 
poffelfion  ;  but  fuch  dower  cannot  come  out  of 
any  of  the  lands  limited  to  hiih  by  the  will  here 
ftatcd. 

As  to  the  (hare  whereof  I  take  John  tVilliams  to  be 
tenanf  in  tail,  I  think  he  had  but  a  remainder  there- 
in, after  the  eftate  to  I/aac  Gdle,  during  the  life  of 
John  fVilliamSy  and  fo  the  widow  cannot,  as  I  appre- 
hend, be  dowable  of  that  moiety,  he  having  no 
edare  tail  adually  executed,  and  only  a  vefted 
remainder. 

Q.  3d. 

As  to  the  perfonal  eftate  of /^///w«i  fFilliams^  your 
opinion  is  defired.  Whether  fFHliam  fVilliams^s  per- 
fonal eftate  is  not,  in  the  firft  place,  liable  to  the  pay- 
ment of  his  debts  and  legacies  ?  And,  if  any  furplus 
remained  over  and  above,  anfwering  the  fame,  whe- 
ther that  was,  by  the  will,  conneded»  and  to  go 
along  with  his  real  eftate  ;  or,  did  the  whole  intereft^ 
in  fuch  perfonal  eftate,  veft  in  John  fFilliams  the  fon, 
fo  that  he  could  di(pofe  of  it,  or  alTign  it  over.  And, 
if  he  could  difpofe  of  the  fame,  or  aflign  it  over,  yet 
did  this  deed  of  1739,  made  while  he  was  under  age, 
(but  above  20  years  old)  pafs  his  intcreft  in   the 

moiety 
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moiety  of  the  fame?  And  as  to  fuch  parts  of  fFil- 
Ham  fFilliams's  perfonal  cftate  as  have  not  yet  been 
colled) ed,  or  got  in,but  are  ftill  out-ftanding/can  any 
reprcfentativcs  of  John  fViliams  claim,  and  be  enti- 
tled to  the  fame,  as  part  of  John  iyiUiams\  own  per- 
fonal eftate  s  or,  muft  fuch  parts  thereof,  ftill  out- 
ftanding,  be  now  confidered  as  the  perfonal  eftate  of 
old  JVilliam  fVilliams  ?         -        ' 

A.  to  the  3d, 

I  fee  no  words  in  the  will  tocxemptor  exonerate 
the  perfonal  eftate  from  the  payment  of  the  debts, 
and  that  eftate  is  alway»'to  difchilrge  the  debts,  in 
order  to  eafe  the  real,  if  there  are  not  cxprefs  words* 
to  exempt  it  therefrom. 

Suppofing  the  perfonal  eftate,  by  the  will,  to  be 
plainly  direfted  to  be  ihve(?ed  in  lands,  and  thefe 
lands  fettled  to  the  fame  ufes  as  the  real  eftate,  then 
it  will  be  very  clear,  that  the  lands  to  be  purchafed 
muft  be  entailed  together  with,  or  rather  ftrifter 
than,  the  real  eftate  ;  and  that,  for  want  of  a  recove- 
ry, or  other  aft,  which,  in  Jamaica^  is  tantamount, , 
the  fliarc  of  John  IVilliams  therein  would  go  over  to 
his  fifters  ;  but  the  will  is,  in  this,  fomewhat  ob- 
fcure,  tho',  I  think,  here  is  direction  enough  to  pur- 
chafe  lands  in  England  with  the  money,  to  be  remit- 
ted from  Jamaicay  owt  of  fuch  debts  as  (hall  be  got 
in  by  the  executors,-  though  that  may  hot  extend  to 
the  annual  produce  of  the  plan'tations  after  the  death 
of  the  teftator,  till  the  coming  of  age  of  Jdbn  fFil-^ 
Hams,  the  fon,  which  to  me  feem  ratftfer  not  to  be 
included  in  this  direftion.    Howbeitj^  the  lands  to 
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be  purchafed,  muft^  I  think,  be  intended  to  be  to- 
tailed  together  with,  or  rather  ftrider  than,  the  real 
eftate;  and,  as  my  opinion  is,  that  only  one  half  of 
the  re^l  eftate  was  to  go  to  John  fVilliams  in  tail,  and 
one  half  of  the  perfonal  eftate,  when  turned  into  land, 
(null  be  i'ntailed  therewith,  and  the  recovery  could 
not  extend  to  that  land  which  is  not  yec  purchafed. 
I  think  the  daughters  will  be  ihtitled  to  that  in  re- 
mainder, as  after  is  mentioned ;  but,  as  to  the  other 
moiety  of  the  perfonal  cftatc,  the  queftion,  where 
that  will  go,  will  depend  on  the  validity  of  the  devife, 
wherein  the  real  and  perfonal  eftate  isdevifed  at  chefe 
words  ;  '*  Jnd  if  H  hi  a  maU^  I  give  and  bequeath  my 
^atif  baib  real  and  perJonaV"  concerning,  which,  fee 
the  anfwer  to  the  fifth  query  below. 

When  I  fay,  that  thofc  lands  which  are  to  be  pur- 
chafcd  with  the  perfonal  eftate,  muft  be  confidered 
as  intended  to  be  intailcd  with  the  real,  I  mean,  as  to 
fuch  purchafed  lands,  a  ftri6l  intail;  but  that,  by 
the  death  of  'John  Williams^  makes  no  difference  in 
this  cafe,  as  to  that  half  of  the  faid  lands  fo  to  be 
purchafed* 

Q,4th. 

As  to  the  emblements  growing  on  the  real  eftate 
o(  John  IVilliams  at  hia  death.  Can  any  thing,  but 
what  is  of  annual  growth  or  renovation,  and  to  be 
produced  in  ope  year,  be  coniidered  as  embUmeotS| 
or  fhall  thoiir  be  confidered  as  emblements  which 
won't  produce  till  a  fecond  or  third  year  ?  If  fo> 
might  not  coppice  or  underwood  (here)  be  emble« 
ments  whictt  mijght  wait  eight  or  ten  years  till  fit  to  be 
X  cut? 
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cut  ?  Has  the  widow  any  right,  as  widow,  to  thofe 
emblements,  or  do  they  belong  to  the  adminiflra- 
tors?  And  in  this  cafe,  where  much  labour  and  ex- 
pence,  and  many  implements  and  utcnfils  muft  ne-» 
ccflarily  be  made  ufe  of  on  a  plantation,  in  order  to 
plant,  tend,  nurfe,  cut  and  grind  the  canes,  and  make 
the  fugar,  muft  t^e  perfon  in  titled  to  the  cmble* 
ments,  make  a  juft  allowance  in  thefe  refpefts  ;  or  is 
fuch  perfon  intitled  to  the  emblements,  without  con- 
(ributrng  to  any  charge  about  the  fame  ? 

A.   to  the  4th. 

If  any  canes  or  rattoons  had  been  planted  by  John 
U^illiamsy  which  had  born  fruit  the  firft  year,  I  think 
Mrs.  fFilliams  would  have  been  entitled  thereto,  as  a 
recompence  for  his  induftry,  and  as  his  rcprefenta- 
tive,  if  (he  gets  adminiftration,  like  the  cafe  o(Hofs^ 
Cro.  Car.  515.  But  I  don't  conceive  (he  can  at  all 
intermeddle  with  the  canes  the  fecond  or  third  years, 
this  being  carrying  the  cafe  of  emblements  farther 

than  ever  I  knew  it. If  ftie  were   intitled,  (he 

would  not,  I  apprehend,  be  bound  to  contribute  any 
thing  towards  the  charge  thereof.  I  think  (he  has 
the  better  right  to  the  adminiftration,  tnit  it  is  at  the 
option  of  the  ordinary  to  grant  it  to  her  or  to  the 
(ifters  of  her  hu/band,  the  faid  John  H^ilUams 
deceafed. 

As  there  was  never  any  infant  to  take  along  with 

the  fon  jfobn  IVilliams,  does  that  make  aryy  alteration 

in  this  cafe  ?  And  if  fo,    how  (hall  that  moiety  of  the 

real  and  perfonal  eftate  of  Mr.  ff^iiliams  (intended  for 

fuch  infant)  now  go  f 

M  m  3  There 
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A.  tortile  5th. 

There  being  more  intricacy,  upon  this  part  of  the 
cafe,  than  all  the  reft  (though  there  is  great  obfcurity 
Upon  the  whole  will)  I  have  poftponed  the  confidera- 
tion  of  the  dcvife,  at  thcfe  words,  "  And  if  it  be  a 
male  J  I  give  and  bequeath  my  ejiate^botb  real  and  per* 
Jonaly  i^c.^*  to  this  place:  and  there  are,  in  my  ap- 
prehcnfion,  three  opinions,  to  be  formed  upon  the 
operation  of  this  devife,  ^ach  of  which  may  have  a 
degree  of  probability.  The  firft  is,  that  thefc  words, 
together  with  the  foregoing  words  of  the  will,  ^^Jhould 
my  wife  be  enfeint  \now\  or  at  atty  time  hereafter ^^  do 
import  a  contingency  that  muft  actually  happen   be 
fore  any  devife,  concerning  cither  moiety  of  the 
land,  can  take  place ;  and  as  that  contingency  did 
not  happen,  the  teftator  is,  as  to  the  whole  of  the 
land,  dead  inteftate,  and  the  land  is  defcended  to 
^obn  Williams^  as  heir  at  law  to  the  teftator :   this 
opinion  feems  to  me  to  proceed  upon  a  good  ground; 
for  if  in  a  will  or  a  fcttlemcnt  the  devifor  or  grantor 
fo  expreflcs  himfelf  as  to  (hew  that  fome  future  aft 
or  event,  in  it's  nature  uncertain,  is  required  by  him 
to  happen,  cortditionally  and  previouffy  to  the  taking 
place  of  the  difpofition  intended,  there  the  whole  of 
the  ufe  or  devife  (as  well  the  particular  eftate  as  the 
remainder)  muft  wait    and  expeft,  till  the  contin- 
gency happens,  for  till  then,   the  ufe  or  devife  can 
never  arife,  becaufe  the  vefting  of  the  devife,  or  fet- 
tling of  the  ufe,  muft  be  preceded  by  the  happening 
of  an  event,  which,  in  the  beginning,  wasdubiousor 
uncertain,  and  which  is,  in  nature  of  a  condition  pre- 
cedent; thus  in  limitations  under  marriage  fettle- 

meots. 
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ments,  the  firft  ufc  is,  until  the  marriage  of  /f.  with 

B.  to  the  ufe  of  J.  S.  and  his  heirs,  and  after  the 
marriage  of  ^*  with  5.  to  the  ufe  of -/f.  for  life,  re- 
mainder to  C.  for  life,  remainder  to  D.  in  fee. 
There,  before  any  ufe  can  arife  or  be  vetted  in  /f.  or 

C.  or  D.  there  muft  be  an  aftual  marriage,  which 
mutt  aftually  take  effe£t  between  J.  and  B.  and  as 
this  is  the  law  with  regard  to  future  ufes,  it  is  the 
fame  with  rcfpedt  to  executory  dcvifes :  fo  that  if  that 
ground  or  rule  was  general,  and  admitted  of  no  ex- 
ception, it  would  govern  in  the  prefent  cafe ;  for 
the  words  here  are,  in  effcA,  If  my  wife  is  now  or 
hereafter  Jhall  be  with  child,  then,  if  Juch  child  be  a 
male,  I  give  one  moiety  to  my  f aid  Jon  John  in  tail,  and 
'the  other  moiety  to  Juch  child  in  tail,  remainder  to  my 
daughters,  in  tail^  reverfton  to  my  own  night  heirs  j  and 
thofe  words.  If  my  wife  is  now^  or  hereafter  Jhall  be 
with  child,  and  if  Juch  child  be  a  male,  (fuppofing 
they  were  ufed  by  the  teftator  in  that  fcnfe,  that  he 
meant  his  eftate  or  any  intereft  therein  Ihould  wait 
or  expeft  in  the  hands  of  jfiis  heirs,  till  the  particular 
event  pointed  out  thereby  Ihould  happen)  will  be  in 
nature  of  a  requifite  or  condition,  that  mutt  precede 
the  whole  of  the  devife,  as  well  as  any  particular 
intereft  given  thereby,  and  will  therefore  hinder  the 
whole  from  vetting;  for  if  they  hindered  only  part 
from  vetting,  they  would  not  operate  as  a  condition 
precedent,  but*  rather  as  a  limitation,  and  as  they 
precede  the  whole  devife  in  point  of  order,  they  muft 
precede  the  whole,  if  they  precede  any  part  thereof, 

in   point  of  efFcft.     Vxdi^  Jones  58 But  to   this 

opinion  I  do  not  much  incline,  becaufc  I  do  not  con- 
fidcr  any  of  thcfc  words  as  denoting  the  expedtation 
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jof  any  particular  unccrtaia  contingent  event,  which 
would  hinder  any  eftatc  or  intereft  from  vefting,  aod 
to  niake  the  eftate  tQ  wait  till  fuch  contingency  hap* 
pen,  in  nature  of  a  condition  prccedcnri  but  I  con- 
fider  them  in  the  way  I  (hall  mention,  when  I  come 
CO  the  laft  of  the  three  ppimons. 

The  next  opinion  is,  that  Gace  the  conditional  or 
contingent  words  which  are  the  fubjcft  of  the  doubt 
in  this  cafe,  do  only  rcfpeft  the  defignation   or  dc- 
fcription  of  one  of  the  pcrfons  named  in  this  dcvi/e, 
for  whom  no  more  is  intcn<^ed  than  a  moiety,  they 
fliall  not  be  made  to  affecl:  by  way  of  condition  pre^ 
cedent  any  other  part  of  the  eftate,  than  that  purparty 
only  which  is  intended  for  thatperfon;  and  this  is  fo 
far  true,  that  if  it  were  at  all  dubious,  whether  this 
condition  fhould  relate  to  the  whole,  or  to  the  pur- 
party of  the  perfon  falling  under  that  defignation, 
the  conftrudion  Ihould  be  fuch,  as  to  carry  the  words 
only  to  that  purparty  \  but  this  Is  inverting  the  order 
q(  the  words  as  they  now  ftand,  without  any  warrant 
for  fo  doing;  and  though,  tofatisfy  the  intent,  words 
may  be  tranfpofed  in  a  will,  yet,  where  the  cranfpo- 
iition  will  quite  alter  the  natural  feofe  of  the  words, 
as  they  ftand,  and  introduce  a  difpofition  not  to  be 
at  all  colle&ed  from  any  part  of  the  will,  in  that  or-* 
der  in  which  they  originally  appear,  there  nothing 
lefs  than  a  legiflative  authority  can  take  upon  itfelf 
to  make  any  fuch  tranfpoGtioo.     However,  if  this 
opinion  was  to  prevail,  then  I  think  John  fVilliams 
would  be  clearly  tenant  in  tail  of  Qpe  moiety,  and  as 
%o  the  other  moiety,  the  teftarpr  would  be  dead  in- 
tcftate,  as  to  the  whole  inicrcft  therein^  becaufe  de->   . 

pending 
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pending  upon  a  previous  contingent  event,  which 
did  never  aQfej  and  then  that  rtioiecy  would  defcend 
to  the  faid  John  Williams^  a&  heir  at  law  to  the  tefta- 
<or,  and  from  the  faid  John  Williams  would  pafs  on 
by  defcent  to  his  two  fifters  named  in  this  cafe;  arid 
if  the  ads  which  John  Williams  has  attempted  to  do, 
jto  bar  the  intail  of 'his  own  moiety,  are  by  the  laws 
of  Jamaica^  fufficient  for  that  purpofe,  then  he  by 
thofe  afts,  became  feifed  of  the  abfolute  fee  thereby 
in  that  moiety ;  and  that  way,  the  whole  intirety 
vill  be  fubjedt  to  the  wife's  jointure,  and  fo  fub- 
je6):,  it  will  be  in  the  fitters  by  defcent,  as  his  heirs 
^t  law. 

The  third  opinion  (to  which  I  incline)  is  this,  that 
in  this  cjfe,  there  is  no  fuch  contingent  or  condition 
at  altj  as  fhall  fo  precede  the  taking  eiFe6l  of  the  de- 
vife  of  either  moiety,  as  to  hinder  either  of  thofe 
moieties  from  vefling  in  the  perfons  intended,  im- 
mediately upon  the  death  of  the  teftaton  Firft,  I 
mud  premik,  that  it  is  well  fettled,  that  if  there  is 
a  devife  to  A.  for  life  or  in  tail,  remainder  to  B.  in 
tail,  with  remainders  over,  and  A.  dies  in  the  life  of 
the  teftator,  or  (the  devife  being  only  to  him  for 
life)  waives  the  cftate  dcvifed,  and  refufes  to  take, 
there  B.  fhall  take  prcfentlyj  fecondly,  it  is  well 
known,  that  there  may  be  words  which  may  wear 
the  appearance  of  being  contingent,  and  yet  not  be 
fo  at  all  \  words  denoting  contingency,  muft  be  fuch 
as  point  out  fome  future  ad  or  event  in  its  nature 
uncertain,  which  may  or  may  not  happen  or 
take  effeft  \  but  things  that  mud  necefiarily  happen, 
or  that  Ihew  the  deteripiqation  of  known  particular 
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eftatcs,  are  not  contingencies  according  to  the  legd 
acceptation  of  that  expreffion,  as  the  words  Ji  centm- 
g  ;t,  that  fuib  a  man  Jhall  die,  if  it  fortune  that  fucb  4 
emfiall  have  no  ijfue  (he  being  before  dcvifec  for  life 
or  in  tail)  iSc,     Thefe  arc  not  words  that  denote 
contingency  in  point  of  law :  now  if  a  man  (hould 
devifcin  thefe  words,  if  it  fhall  happen,  that  A.fiall 
be  living  at  my  death,  I  devife  my  lands  to  him  for  life, 
cr  in  tail,  remainder  to'^k  in  tail,  remainder  over;  it 
is  plain,  that  here  is  no  contingent  or  condition  re- 
quired to  precede  the  fettling  or  vetting  of  thefe 
eftates,  for  the  devife  would  have  been  the  fame,  if 
he  had  devifed  to  A  for  life  or  in  tail,  remainder  U 
B.  tn  tatl,  remainder  over ;  and  the  words,  if  it  JhaU 
happen,  that  A.  fball  be  living  at  ay  death,  can't  at 
all  alter  the  cafe,  or  make  it  a  contingent  devife,  be- 
caufc  being  left  out,  they  muft  be  neceffanly  under- 
ftood.     Vide  Badger  and  Loyd,  Salk.  232.  and  Lord 
Raymond.    Then  what  are  the  words  here?    They 
are  thefe,  "Should  my  wife  ieenfeint  with  child  (now) 
cr  at  any  time  hereafter,  and  if  it  be  a  male,  then  to 
that  child  and  his  brother  John  (equally)  for  their 
lives,  remainder  to  Ifaac  Gilt  for  their  lives,  remain- 
der  to  the  heirs  cf  their  bodies,  remainder  to  my  daugh- 
ters tn  tall.'*  And  in  thefe  words  I  fee  nothing  more 
contingent,  than  would  have  been  in  the  following 
words,  I  devife  to  my  eldeft  fon  and  fuch  other  fon 
a?  I  may  have  before  my  death  all  my  lands,  each 
of  them  to  take  a  moiety  in  tail,  remainder  to  my 
daughters  in  tail,  remainder  over,    in  which  cafe 
(had  thefe  been  the  words)  I  Ihould  not  have  thought 
that  there  would  have  been  any  contingency  in  the 
moiety  to  the  unborn  fon,  to  hinder  the  daughters 

from 
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from  taking  upon  the  non-exiftcnce  of  that  fon, 
for  the  non-exiftence  or  non-abilic^  of  a  particular 
dcvifcc,  won't  prevent  a  remainder-man  from  taking; 
as  a  desrife  to  the  ufe  kA  Salifbursf  Plain  for  the  life  of 
J.  S.  or  to  a  monk  for  his  life,  remainder  over,  there 
the  remainder  over  (hall  immediately  take  effeftj 
without  being  at  all  affeded  with  the  nullity  of  the 
precedent  devife.— — And  if  the  words  here  that 
appear  contingent  will  not  prejudice  the  remainder 
of  that  moiety  to  the  daughters,  there  can  be  no  pre- 
tence for  their  affecting  the  moiety  to  John  ff^illiamsy 
the  eldeft  fon. — The  cafes  of  Jopes  and  IVeftcombe, 
Andrews  and  Fulbam,  Gulliver  and  Wicket^  and  alfo 
that  of  Lord  Pagei^  i  Leon.  195,  196.  and  the  opi- 
nions of  fome  of  the  judges  in  the  cafe  of  Scatter^ 
wood  and  Edge,  as  reported  in  Cafes  in  the  time  of 
King  William  III.  will,  I  think,  prove  that  in  this 
cafe  there  is  nothing  fo  far  contingent  in  the  legal 
fenfe,  as  to  amount  to  a  condition  precedent,  which 
mud  always  prevent  the  remainder,  as  well  as  the 
particular  eilate  from  veiling ;  but  the  words  here^ 
though  not  perhaps,  words  of  limitation,  are  only 
words  of  dcfignation,  denoting  the  perfon  of  a  par- 
ticular devifee  that  is  expeded  to  exifl,  before  the 
will  can  take  efFe6t,  and  to  whom  a  particular  eftate 
is  given,  with  a  remainder  over,  in  which  cafe  the  re- 
mainder over  is  to  take  place,  either  on  the  non-ez- 
iftence  or  failure  of  the  particular  devifee,  or  on  the 
determination  ofihis  eftate.  Vide  Sir  fF.  Jones  53. 
Foy  and  Hind.  Wherefore  I  am  of  opinion,  that 
upon  the  teftator's  death  (altho*  his  wife  was  not  en- 
feint,  and  had  no  other  fon)  John  fVilliams  the  fon 

did. 
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did,  in  cfFcft,  take  an  cftatc-tail  in  one  moiety,  with 
a  remainder  to  his  lifters  in  tail :  with  a  remainder 
to  himfelf  in  fcf^  as  heir  to  his  father ;  and  of  this 
moiety,  I  think  John  Williams  could  fufFer   a  reco- 
very, or  do  fucb  aA,  as  by  the  laws  of  Jamaua  was 
tantamount;  but  whether  he  has  done  fo  can't  be 
known  without  having  a  ftate  of  the  Jamaica  afls  of 
afiembly  relating  thereto.— 'As  to  the  other  moiety, ' 
I  think  the  daughters,  upon  the  death  of  the  cefta- 
tor,  became  entitled  alfo,  in  effed,  to  an  eftate-tail 
therein,  with  remainder  to  Jobn  IVitUams  the   tefta- 
tor's  heir  at  law  in  fee;  and  as  to  the  interpofitioa  of 
the  eftate  for  life  to  IJaac  Gale^  as  well  during  the 
life  of  the  fon,  as  during  the  lives  of  the  daughters, 
I  conceive  that  will  make  no  other  difference,  fare 
to  prevent  the  eitates  tail  from  being  executed  in 
Jobn  Williams  and  the  faid  daughters;  but  it  muft 
be  confidered  as  vefted  in  them  rcfpedively  by  way 
of  immediate  remainder,  expeftant  on  the  eftate  of 
the  faid  John  Gale,  according  to  the  principles  laid 
down  in  the  cafe  of  the  late  Lord  Fortejcue  and  the 
cafe  of  Dunetmbt  v.  Dttncombe  in  3  Lev.,  and  what  f 
have  faid  in  the  anfwer  to  the  firft  query :  but  that 
intcrpofed  eftate,  during  the  life  of  John  Willimms, 
will  prevent  the  wife  from  being  dowable,  if  (he  is 
evifted  of  the  jointure  made  by  the  faid  Jalm  Wil- 
liams upon   account   of   his   not   having  formerly 
barr'd  the  intail,  and  her  jointure  can  only  affed  his 
moiety.— —According  to.  this  opinton,    the  whole 
perfonal  eftate  remains  to  belaid  out  in  the  purchafe 
of  lands,  which  lands,  when  purchafed,  muft  now 
be  fettled  in  flriff  Jetilement  upon  the  daughters  as 

tenants 
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tenants  in  common  for  life,  remainder  to  Gale  as 
a  trullcc,  to  prcfcrvc  contingent  remainders^  remain- 
der to  their  firft  and  other  Tons  in  tail  male,  remain- 
der -  to  their  daughters  in  tail^  with  crofs  re- 
maindersi  rcverfion  to  them  in  fee.  This  is  my 
opinion. 

Mar.  24.  1746-7.  Ja:  Booth.. 
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CASE. 

Captain  Brown  died  in  yfugufi  1 757,  having  made 
his  will,  and  therein  made  the  followtlig  dcvifc,  (viz.) 
"  Ilem,  I  give,  devife  and  bequeath  to  my  eldeft  fon 
Ufyjfes  BrownCy  all  that  my  freehold  eftate  at  IVefiham 
in  the  county  of  EjfeXy  and  now  in  the  tenure  or  oc- 
cupation ofCoen  Haverkam  his  undertenants  or  afligns, 
to  ho|d  the  fanrie  for  and  during  the  term  of  his  na- 
tural lijey  and  from  and  immediately  after  his  de- 
ceafe,  then  I  give  devife  and  bequeath  the  fa  id  eftate 
to  the  heirs  of  the  body  of  my  faid  Jon  lawfully  begot* 
ten;  but  in  cafe  my  faid  fon  fhould  die,  without 
leaving  any  iflue  of  bis  body  lawfully  begotten,  then 
I  give  devife  and  bequeath  the  faid  eftate  to  my  fon 
7bomas  Browne^  and  to  the  heirs  of  his  body  lawful- 
ly begotten  i  but  in  cafe  my  faid  fon  Thomas  Browne 
fhould  die  without  leaving  iftue  of  his  body  lawfully 
begotten,  then  I  give  devife  and  bequeath  my  faid 
eftate  unto  my  fon  George  Browne^  and  to  the  heirs  of 
his  body  lawfully  begotten.  But  in  cafe  my  faid  fon 
George  Browne  fhould  die  without  iflue  of  his  body 
lawfully  begotten,  then  I  give  devife  and  bequeath  my 
faid  eftate  to  my  daughter  Margaret  Honour  Browne^ 
and  to  the  heirs  of  her  body  lawfully  begotten.  But  in 
cafe  my  faid  daughter  fliould  depart  this  life,  with- 
out leaving  iflue  of  her  body  lawfully  begotten,  then 
I  give,  devife  and  bequeath  the  (aid  eftate  to  my  own 
right  heirs  for  ever. 

•    ^    What    eftate  does  the  prefent  Mr.   Ulyjfes 

Browne  take  under  the  dcvifc  in  his  father's  will,  and 
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is  this  a  good  title  for  a  purchafor  or  mortgagee  to 
take  ?  , 

An  Aver.'  , 

I  conceive  it  hath  been  an  invariable  rulc^  for 
above  200  years  in  all  the  courts  at  Wefiminjler^  that 
wherever  a  legal  eftate  is  limited  by  deed  or  wiU  to 
any  perfon  for  his  life,  and  in  the  fame 'deed  or 
will  there  is  afterwards  a  legal  limitation  to  the  hHr$ 
(in  the  plural  number)  or  i)xt  heirs  male  of '  that  fer* 

Jons  hody^  though  there  be  a  mefnc  eftate  limited 
to  another  perfon,  that  there  the  words  beirs^  or 
heirs  male  of  the  body^  fhall  be  words  of  limitation, 

.and  not  of  purchafe,  and  (hall  fo '  operate,  as  to 
give  to  that  perfon  either  an  eftate  tail  executed,  or 
if  there  is  any  mefnc  cftaxe  limited  to  another,  at 
leaft  a'  vefted  eftate  tail,  I  never  knew  any  cafe  in 
my  time  that  ever  contradiAed  the  rule  %  for  the 
cafe;ofL^w^  v.  Davies  in  1729,  reported  by  Lord 
Raymond^  2  vol.  fol.  1561,  which  cafe  I  myfelf 
heard  argued,  and  have  a  note  of,  does  not  fecm 
to  me  to  be  contrary  to  it  in  any  refpeft.  But 
I  have  lately  heard  to  my  great  furprize,  that 
there  has  been,  this  laft  Hilary  term,  a  cafe  deter- 
mined (the  name  of  it  was  Perrin  v,  Blake,  as  I  am 
told)  where  after  a  limitation  to  one  for  life,  the 
words,  to  the  heirs  of  the  body  of  that  perfon-,  have 
been  held  to  be  words  of  purchafe,  nay,  and  to  fig- 
nify  the  fame  as/r^  and  other  fons  fuccejfively,  and  the 
refpeftivc  heirs  of  their  bodies.  There  was  indeed 
a  frivolous  mefne  eftate  for  the  life  of  the  firft  taker, 
interpofed  between  the  eftate  for  life  of  the  firft  taker 
and  the  limitation  to  the  heirs  of  his  body,  and  li- 
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mitfd  to  a  third  perfon.     But  the  rule  I  have  men- 
tioned ever  took  in,  thofe  cafes  that  had  in  them  that 
circumflance,  as  well  as  thofe  that  had  it  not.     If  I 
have  had  a  right  account  of  that  cafe^  the  court 
feemed  to  be  of  opinion,  that  if  there  were  to  be  a 
limitation  in  a  will,  to  one  for  hk  life  only,  and  then 
to  the  heirs  of  his  body,  •  there  the  words  bars  of  his 
hdf  (hou.ld  be  i^ords  of  purchafe,  and  (ignify  Brft  and 
other  fons  fucceflively,  &?^.     So  if  it  Were  to  be  in- 
ftead  of  **  for  his  life  on]yj**  for  bis  life  and  no  longer, 
there  alfo  the  words  "  heirs  of  his  body"  fhouJd  be 
words  of  purchafe^  (^c. 

N0W9  though  the  prefent  cafe  is  widely  different 
from  the  cafe  ofPerrin  and  Blake,  abovenoentioned^ 
the  determlnacion  in  which  cafe  was  againft  the  opi- 
nion^  as  1  have  heard,  of  Mr.  Juftice  Tates ;  and»  if 
I  may  venture  to  name  myfclf,  (who  deCre  to   be 
conHdered  as  a  very  private  perfon)  againft  my  own 
opinion,  given  upon  that  very  cafe^io  long   as  in 
1746-7  ;  as  alfo  againft  the  opinions  of  Sir  Dudley 
Ryder,  Mr,  Filmer,znd  the  iben  sollicitor  general 
the  bonourable  Mr.  Murray,   all  given  about  the 
Jametimei  yet  thefe  loofe  fayings,   that  the  words 
•'  only^'  or  ^^  no  longer^''   (hall,    in  cafe  of  a  legal  li- 
miration   in   a  will,  make  the  words  ^*  ib«>j  of  tbe 
body,^'  not  words. of  limiiation,  but  words  o(fttrcba/e, 
are  fo  very  furprizing  and  alarming,  that  though  I 
have  Hgned  an  hundred  opinions,  that  in  cafes  like 
the:  prefent  one,  the  .firft.devifce,  under  the  words 
**  to  the  hei;:s  of  his  body*'  took  an  cftate-tail,  and 
that  a  purchafor  or  a  lender,  under  a  recovery  by  ' 
him,  would  be  fafe>  I  am  now  obliged  to  fpcak 
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^  warily,  and  to  tell  fuch  purchafers  and  lenders,  that 

^  there  is  a  poflibility  of  danger  in  cafes  of  this  kind, 

ii  lince  a  new  fet  of  Judges  may,  from  fome  very,  finc- 

»  fpun  new  diftindtions,  find  out  many  a  fpecious  argu^ 

«'  ment,  by  means,  of  which,  without  the  words  **only'* 

a  or,  **  no  longer,"  or  the  like,  they  may  maintain,  that 

i  the  firfl:  devifee,  in  a  cafe  like  this,  fhall  tak^  only 

t  an  eftate  for  life,  and  that  the  words  ^'  and  to  tim 

y  heirs  of  the  body*'  Ihall  be  words  of  purchafe  j  and 

undoubtedly  they,  who  (hall  argue  fo,  wjll  have,  the 

intent  of  the  teltator  on  their  fide..     Had  it  not  been 

for  this  cafe  of  Perrin  and  Blake^  I  fhould,  without 

the  lead  hedtation,  have   faid,  that  Ufyjes  BrowM, 

the  devifee  here,  did,  in  my  opinion,  clearly  take  Hn 

eftate-uil  j  but  now,  every  thing  is  a-float  j  and  fo 

long  as  this  judgment  is  in  force,  I  cannot  venture 

to  fpeak  with  any  degree  of  confidence,  that  a  pur« 

chafor  or  lender,  will,  under  a  recovery  to  be  fuf« 

fercd  by  UfyJ/es  Browne^  have  a  good  title  to  the 

lands  here  mentioned  :  however,  I  am  obliged  to  fay^ 

that  I  have  not  feen  the  notes  of  the  arguments  of 

the  Judges  in  the  cafe  of  Perrin  and  Blake,  having 

had  only  a  verbal  account  thereof,  from  a  gentjeman 

who  fpoke  only  frojn  his  memory ;  but,  I  am  pro* 

mifed  the  notes  in  writing,  of  thofe  arguments,  takea 

by  a  careful  hand*. 

Ja.  Booth. 

Line^bn,  23  Mar,  1770.  ^ 

*  N.  B.  This  opinion  proceeds  in  anfwering  another  Query*  not 
at  all  relative  to  the  prefent  purpofe.  / /^ -^ 

FINIS. 
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